
DO LEASING OFFICES AND 
MODEL APARTMENTS HAVE 

TO BE HANDICAP ACCESSIBLE
Every community has a leasing offi  ce.  Almost every 

community has a model apartment.  Disability discrimina-
tion is the number one ground for fair housing complaints.  

Disability advocacy organizations 
continue to fi le more and more 
lawsuits over handicap acces-
sibility issues.  These lawsuits 
have increasingly targeted the 
rental industry for failure to 
make leasing offi  ces and models 
handicapped accessible.  For this 
reason, this month we address 

the issue of whether or not leasing offi  ces and models have to 
be handicapped accessible.
 Both the Federal Fair Housing Act (FHA) and the 
Americans with Disabilities Act (“ADA”) address this issue.  
Courts are in agreement that the FHA does not preempt the 
ADA, and both the ADA and the FHA can apply to certain 
portions of a multi-family community.  The FHA covers any 
building designed for fi rst occupancy after March 13, 1991.  
The FHA requires that “public use and common use portions” 
of an apartment community be handicapped accessible.
 No court has published a decision holding a landlord 
liable under the FHA for failing to have an accessible leasing 
offi  ce or model.  Regardless, the safer course to avoid poten-
tial liability under the FHA would be to have an accessible 
leasing offi  ce and model if your community was built after 
March 13, 1991.  Even if a court eventually rules that the leas-
ing offi  ce and model do not have to be handicapped accessible 
under the FHA, a community would still face liability under 
the ADA for non-accessible leasing offi  ces and models.
 Unlike the FHA, the law is clear that leasing offi  ces 
are covered by the ADA.  The ADA applies to any apartment 
community designed for fi rst occupancy after January 26, 
1992.  Similar to the FHA’s application to “public use and 
common use portions” of an apartment community, the 

ADA applies to any areas of an apartment community that are ADA applies to any areas of an apartment community that are 
considered “public accommodations”.  Generally, a public considered “public accommodations”.  Generally, a public 
accommodation is any place open to the public.  Because the accommodation is any place open to the public.  Because the 
ADA specifi cally states that a “rental establishment” is a place ADA specifi cally states that a “rental establishment” is a place 
of public accommodation, courts have universally held that of public accommodation, courts have universally held that 
leasing offi  ces must be handicapped accessible.leasing offi  ces must be handicapped accessible.
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MULTI-FAMILY HOUSING
LEGISLATION MOVING

 House Bill 1356 the Warranty of Habitability 
Legislation has passed out of the House and is now in 
the Senate.  With a little more than a week left in this 

session, pending legislation will be moving very rapidly.  
Therefore opportunities to favorably amend any legisla-
tion on the fl oor is somewhat problematic.  
 Senate Bill 206 which raises the court fi ling fees 
has passed in the Senate and is under consideration 
in the House.  Passage of this legislation is a foregone 
conclusion.  It is now only a matter of HOW MUCH 
the fi ling fees will increase.  Unfortunately for the 
multi-housing industry, the Colorado General Assem-
bly doesn’t understand basic economics.  The fi ling fee 
increase is nothing more than a tax increase.  Ultimately 
tax increases on the multi-family industry only raises the 
cost to a resident to rent an apartment. Specifi cally, in 
the short run fee increases are paid by landlords.  But in 
the long run, residents pay.
  HTS will continue to monitor the legisla-
tive acitivity and keep you informed about the status of 
both of these pieces of legislation.
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 The Department of Justice (“DOJ”) is responsible 
for enforcing the ADA, as well as the FHA.  The big debate 
under the ADA is whether model apartments are covered. The 
DOJ has alleged in ADA enforcement lawsuits that models are 
covered by the ADA because model apartments are public ac-
commodations, and must be readily accessible to and usable by 
individuals with disabilities.  The DOJ has taken this position 
with respect to apartment communities even though the DOJ’s 
own ADA guidance states that generally, models are not cov-
ered, as discussed further below.  Court decisions on models 
have not been so clear, but some legal trends are emerging.
 Some courts have found models exempt from ADA 
requirements.  However, when courts have found models to 
be exempt, the models have only been used as examples of the 
goods off ered for sale.  But the same courts have implied that 
when a model is being used not just as an example of a good 
for sale, but also as a place where potential buyers can receive 
information and meet with sales representatives about a party’s 
goods, it is a place of public accommodation.  This means that 
under the ADA, the model must be accessible; otherwise dis-
abled individuals are denied access to goods in violation of the 
ADA.  Under this theory, the model is a “sales offi  ce” because 
it is just an extension of the leasing offi  ce.
 To facilitate ADA compliance, the DOJ has published 
the ADA Technical Assistance Manual.  The manual provides 
some comfort that models are not covered, but does not con-
clusively resolve the issue because the manual does not state 
without qualifi cation that models aren’t covered by the ADA.  
The manual only states that “generally” models aren’t covered.  
The manual then states that if a “sales offi  ce” is located in a 
model home, the area used for the sales offi  ce falls under the 
ADA.  The manual further states “the Department encourages 
developers to voluntarily provide at least a minimal level of 
access to model homes for potential homebuyers with disabili-
ties. For example, a developer could provide physical access 
(via ramp or lift) to the primary level of one of several model 
homes and make photographs of other levels within the home 
as well as of other models available to the customer.”
 Under the model is a “sales offi  ce” theory; disabled 
residents have sound legal arguments that models should be 
ADA compliant.  Disabled residents could argue that the DOJ 
ADA Technical Assistance Manual dictates that model apart-
ments are covered by the ADA because leasing agents meet, 
show, or tour almost all prospective residents at the model.  A 
court could fi nd a model is a “sales offi  ce” regardless whether 
brochures, leafl ets, or other written marketing materials are 
available or distributed at a model because leasing agents sell 
Continued On Page 3Continued On Page 3

VALUE-ADDED PROGRAMS
POPULAR WITH CLIENTS

Firm Value-Added services continue to receive wide client 
participation and support.  Attendance at the monthly client 
Free luncheons is continuing to grow and most months regard-
less of the location, 
south or north, we 
rarely have less than 
seventy persons in 
attendance.  The 
luncheons provide 
clients the advantage 
of hearing timely 
updates on relevant 
hot topics in the 
multi-family housing 
industry including 
legislative activity.  
 Additionally, attendees have the opportunity to ask 
Firm attorney’s specifi c questions and participate in question 
and answer give-and-takes on subjects of particular interest 
to situations at their properties. Many clients have expressed 

the fact that they 
also appreciate 
the fact that the 
luncheons aff ord 
them a chance to 
exchange infor-
mation with their 
peers in property 
management from 
other companies.  

 If you haven’t been to a luncheon recently make a 
reservation to come join us at the May lunch and see what you 
are missing.  This month’s client lunch is at our new North 
location of Dave and Buster’s in Westminster on Friday May 
16th.  Infor-
mation and 
directions as 
well as the abil-
ity to register 
can be found 
on our website 
www.htspc.com 
Events link.
 The 
Free Workshops 
on Fair Housing
(Basic and Advanced) and Evictions ( Basic and Non-Mone-
tary) are also continuing to draw strong client participation.  
Continued On Page3Continued On Page3
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ps Wes Teaching  Recent Fair Housing Workshop
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in models.  Leasing agents point out the benefi ts and features 
of models, and answer other sales related questions. 
 Because of the ADA’s potentially retroactive eff ect, 
the model apartment issue is even murkier.  The ADA became 
eff ective in January of 1992.  Places of public accommodation 
built after this date must be accessible.  However, the ADA 
also requires existing places of public accommodation (built 
prior to January of 1992) to remove architectural barriers to 
access, where such removal is “readily achievable”. Theoreti-
cally, this means that leasing offi  ces and models built prior to 
1992 must be made handicapped accessible to comply with the 
ADA.  “Readily achievable” is defi ned as “easily accomplish-
able and able to be carried out without much diffi  culty or 
expense.”  The ADA statute lists the factors to consider when 
determining if an action is readily achievable.  These factors 
include the cost, and your fi nancial resources.
 For communities built prior to 1991, if leasing offi  ces 
and models can be made handicapped accessible for minimal 
cost, why take a chance?  You should make them handicapped 

accessible, regardless of when your 
community was built. If built after 
1991, the safest course is to make sure 
that your leasing offi  ce and model are 
ADA compliant.  If you are concerned 
that your property’s leasing offi  ce or 
model doesn’t comply, you should seek 

expert advice.  As lawsuits have increased, so have the num-
ber of fi rms and businesses that off er expert ADA compliance 
advice. In the fi nal analysis, it doesn’t matter whether models 
are covered or not by the ADA.  The reality is that disabled 
residents can and will sue if they believe you are violating the 
ADA or the FHA.  An expert opinion that you are in compli-
ance might head off  a lawsuit.
 Finally, if you’re in compliance, don’t take action that 
might cause you to be out of compliance.  For example, Res-
tive Ranch was built after the ADA was adopted.  Currently, 
both Restive Ranch’s leasing offi  ce and model are handicapped 
accessible in compliance with ADA requirements.  Restive 
Ranch is undergoing renovations, and wants to move or add 
a model apartment.  The new model will be on the third 
fl oor and is not handicapped accessible.  Restive Ranch has 
gone from zero potential liability to being found potentially 
liable for violating the ADA.  The outcome of the issue will 
depend largely on whether a court determines that the third 
fl oor model is a “sales offi  ce”.  Restive Ranch will fi nd out the 
answer to this question when the judge tells them.  Cost to 
not have a model on the third fl oor $0.00.  Minimum cost 
to defend an ADA lawsuit alleging that the third fl oor model 
should be handicapped accessible, $25,000.00.  

VALUE-ADDED PROGRAMS POPULAR 
WITH CLIENTS  
Continued From Page 2Continued From Page 2  

Additionally we have continued to also present topic spe-
cifi c training on issues like, subsidized housing, bedbugs 
and special fair housing issues for a number of  clients 
and industry groups.  Recently, a number of our sched-
uled classes have received so many prospective attendees 
that, in some instances, we have had to wait list people for 

the classes.   We encourage 
clients to check our upcom-
ing schedule of classes and 
sign up early so that you will 
be able to attend the class of 
your choice.
 The need for continuing 
education for multi-family 
housing professionals is very 
important.  Everyone at the 
Firm recognizes the fact that 
better informed and edu-           
 cated clients are less likely 
to  get into legal trouble.  
And  if they do run into a 

problem, we can more suc
cessfully defemd them kowing 

that they were in compliance with the law.    
 The law is not static.   It is always evolving and 
particularly so in the area of fair housing. As the number 
one fi rm in fair housing representation of multi-family 
housing providers we have defended more fair hous-
ing discrimination complaints, in the last three years, 
than any other fi rm in Colorado.    Our reputation for 
fair housing representation and educational programs 
is second to none. When it comes to multi-family legal 
representation, no law fi rm places a higher value on the 
interests of its clients and continually strives to improve 
and deliver the best and most eff ective landlord client 
advocacy than Hopkins Tschetter Sulzer. 
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Actual Newspaper 
Headlines

March Planned For Next August
L.A. Voters Approve Urban Renewal by 
Landslide
Patient at Death’s Door - Doctors Pull Him 
Through
Queen Mary Having Bottom Scraped
Prostitutes Appeal to Pope
Juvenile Court to Try Shooting Defendant
Killer Sentenced to Die for Second Time in 10 
Years
Never Withhold Herpes Infection from Loved 
One
Police Begin Campaign to Run Down Jaywalkers
President Wins on Budget, But More 
Lies Ahead
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IMPORTANT MAY DATES
May 8th    -  AAMD Trade Show

May 15th -  NARPM Conference 

May 16th  -  North Client Lunch
          Dave & Buster’s

May 19th  -  AAMD Alliance Golf Tournament

May 22nd  -  Basic Fair Housing

May 26th -  Courts Closed - Memorial DayMemorial Day 2008Memorial Day 2008

Don’t Forget to Come See Don’t Forget to Come See 
         The HTS Team          The HTS Team 

When They Get Their When They Get Their 

Head In The GameHead In The Game

 At The AAMD  Tradeshow At The AAMD  Tradeshow
Thursday May 8thThursday May 8th
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