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When Do You Breach the 
Warranty of Habitability?

 Colorado’s new warranty of habitability law 
(C.R.S., § 38-12-501, et. seq.) becomes eff ective Sep-
tember 1, 2008.  If you didn’t have a chance to attend one 
of our many free classes on the new law, don’t worry.  We 
will continue to address key aspects of the new law in the 
newsletter.  Last month, we talked about a resident’s abil-
ity to withhold rent under the new law.  This month, we 
answer the key questions about breach and written notice. 
When do you breach the warranty of habitability?  When 
does a resident have to give you written notice of a war-
ranty of habitability problem?
 For you doomsayers, rest assured, it takes a lot to 
be in breach of the warranty of habitability.  Four things 
have to happen before you can breach the warranty of 
habitability.  First, the resident’s unit must have an unin-
habitable condition.  Second, the uninhabitable condi-

tion must be mate-
rially dangerous or 
hazardous to the res-
ident’s life, health, 
or safety.  Third, you 
must have received 
written notice from 
the resident about 
the uninhabitable 

condition.  Fourth, you must fail to correct the uninhab-
itable condition within a reasonable time.
 The law defi nes a specifi c list of uninhabitable 
conditions.  A unit is uninhabitable if it substantially 
lacks key characteristics listed in the law.  Key charac-
teristics include water proofi ng and weather protection; 
broken windows and doors; running water and reasonable 
amounts of hot water; heat and electricity; appropriate 
extermination; adequately maintained common areas, 
fl oors, stairways, and railings; adequately maintained 
locks on doors and windows designed to be opened, and 
compliance with all applicable building, housing, and 
health codes.  Building code compliance means the 
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Online Payments Can 
Affect Your Evictions –

In the modern electronic age, more and more 
management companies allow residents to pay rent either 
online through their websites, or by submitting electronic 
payments over the internet.  This is obviously a great ser-
vice and convenience for residents. Given the increasing 
number of rent payments made online, we have started 
to see the eff ect of online 
payments on evictions.  
However, most manage-
ment companies have not 
thoroughly evaluated the 
potential eff ects of online 
payments on evictions.  
 Under Colorado 
law, if you are evicting 
a resident for rent, and 
you accept any rent after 
posting the three-day, you 
waive your right to evict 
the resident based upon 
that three-day demand.  Thus, if you accept rent after you 
post, you have to repost for any remaining balance.  This 
rule applies to any payments, including online payments.  
 Most communities have one or more policies re-
garding the acceptance of payments after posting of three-
days.  Many communities won’t accept partial payments 
period.  Some communities will accept partial payments, 
but then will immediately repost for any balances.  If a 
three-day has expired and sent to us for eviction, all com-
munities require the resident to pay the rent, late fees, 
and attorneys’ fees as a condition to accepting the resi-
dent’s payment. Most communities won’t accept any rent 
from problem residents.  For example, if a resident has 
consistently violated his lease but the lease violations have 
been diffi  cult to prove, the community won’t accept the 
resident’s rent if the resident didn’t pay within the three 
days after posting of a demand.  Evicting the problem 
resident for rent is much simpler than dragging other
Continued on page 2Continued on page 2
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code that was in eff ect at the time the community was 
constructed.  In addition to the specifi c list, the law also 
creates a general catchall for uninhabitable conditions.  
Other conditions not specifi cally listed in the law can be 
considered an uninhabitable condition if the condition 
makes the unit otherwise unfi t for human habitation.
 If you are starting to panic, don’t.  Sure, broken 
windows are a huge potential problem.  However, similar 
to any condition, broken windows are just that, a poten-

tial breach of the warranty of 
habitability.  It’s not enough 
for a resident to have a bro-
ken window.  The broken 
window must cause the unit 
to be materially dangerous 
or hazardous to the resi-
dent’s life, health, or safety.  

Regardless of the condition, and whether the condition is 
listed in the statute or not, no condition is a breach unless 
the condition is materially dangerous or hazardous to the 
resident’s life, health, or safety.  Thus, windows with mi-
nor cracks would not be a breach because a window with a 
minor crack is not materially hazardous or dangerous to a 
resident’s life, health, or safety.
 Assuming that an uninhabitable condition exists 
and the condition is materially dangerous or hazardous, 
you still have not breached the warranty of habitability 
until you receive written notice of 
the problem from your resident. 
Informing the maintenance staff  
is insuffi  cient.  Telephone calls 
do not count.  Many communities 
take calls, and then create service 
requests.  This does not constitute 
written notice.  Written notice does not have to take any 
particular form.  However, the resident must inform you 
in writing of the problem along with a request for you to 

fi x the problem.  Letters, faxes, 
and emails are all considered 
written notice.  
The last requirement is failure to 
repair.  You must fail to repair 
after notice before you are in 
breach of the warranty of habit-

ability.  If a materially dangerous or hazardous condition 
exists, and you have received written notice of the condi-
tion from the resident, you are given a reasonable amount 
of time to fi x the problem before you can be in breach.  A 
reasonable amount of time is not a set amount of time.  
The surrounding facts and circumstances will determine 
what is a reasonable amount of time to fi x any particular 
issue.  If a diligent manager could fi x a problem within 

two days but it took you three weeks, you didn’t fi x the 
problem within a reasonable amount of time.  If no man-
ager could have fi xed the problem in less time than it took 
you, you fi xed the problem within a reasonable time.
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Online Payments Can Affect Your Evictions –
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residents in to court to testify about the problem resi-
dent’s noise violations.
 What happens with online payments is that the 

resident is given the ability to 
make payments that you would 
not accept based on your rent 
collection policies. Two sce-
narios will illustrate the prob-
lem.  First, a resident doesn’t 
pay rent.  The three-day 
expires.  You start an eviction.  
The resident then pays half the 

rent online.  Because online payments after the posting of 
three-days aren’t being monitored or refused, the resident 
can successfully argue in court that you waived the right to 
evict on the three-day.  
The resident is right.  
You now have to start 
over.  Second, a problem 
resident doesn’t pay his 
rent.  You just want him 
out, but haven’t been 
able to prove his lease 
violations.  The three-day expires.  The resident then pays 
his rent online.  Again, because online payments are not 
monitored, you have now waived your right to evict the 
problem resident for non-payment of rent.
 Online payments are a critical and necessary 
service that competitive communities should off er to 
their residents.  However, you must be aware that online 
payments can aff ect your ability to evict residents.  Ev-

ery management company 
should evaluate how online 
payments are made and 
tracked.  If you allow resi-
dents to make online pay-
ments, you should have the 
ability to shut off  or refuse 
online payments under cer-
tain circumstances.  Under 

what circumstance your community should shut off  or 
refuse online payments depends on your rent acceptance 
policies.  
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DEMOCRAT CONVENTION 
DISRUPTS SHERIFF SERVICE
 The August arrival of the Democratic Conven-
tion in Denver will bring more than politicians to the 

metro area.  It will 
also bring a disrup-
tion in the service 
of writs from the 
sheriff ’s.  The Firm 
has been advised 
that this event will 
have a direct impact 
on the services that 
sheriff s’ depart-
ments will be able 
to provide.  During 
the seven-day period 
from August 22nd 
to August 29th the 
sheriff  departments 
in the metro area 
will have “limited to 
no service” of writs 

available.   It is important for all of our clients to be aware 
of this limitation on the execution of writs.   Please make 
a note of this time frame and take it into consideration in 
the conduct of your business during this timeline.  

IMPORTANT AUGUST DATES
August 11th  - Basic Fair Housing
   8:30 a.m. - Noon
   Pavilion Tower I
              2851 S. Parker Road
                         Lower Level Conference Room

August 12th  - Non-Monetary Evictions  
                         8:30 a.m. - 11:30 a.m.  
   Pavilion Tower I
              2851 S. Parker Road
                         Lower Level Conference Room

August 15th  - South Client Lunch
              Piccolo’s              
  11:30 a.m - 1:00 p.m.

August 19th  - CHFA Fair Housing
   CHFA

August 25-29 -ALL DENVER COUNTY COURTSAugust 25-29 -ALL DENVER COUNTY COURTS
   CLOSED - DEM CONVENTION    CLOSED - DEM CONVENTION 
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Quotes by Albert Einstein
“If we knew what it was we were do-“If we knew what it was we were do-
ing, it would not be called research, ing, it would not be called research, 
would it?”would it?”

“The must incomprehensible thing about “The must incomprehensible thing about 
the universe is that it is comprehen-the universe is that it is comprehen-
sible.”sible.”

“Anyone who has never made a mistake 
has never tried anything new.”

“Try not to become a man of success 
but rather try to become a man of 
value.”

“Gravitation can not be held responsible 
for people falling in love.”

“You do not really understand some-
thing unless you can explain it to your 
grandmother.”

“The wireless telegraph is not diffi cult 
to understand. The ordinary telegraph 
is like a very long cat. You pull the tail 
in New York, and it meows in Los Ange-
les. The wireless is the same, only with-
out the cat.”

“When asked how World War III would 
be fought, Einstein replied that he 
didn’t know. But he knew how World 
War IV would be fought: With sticks 
and stones!”

“Put your hand on a hot stove for a 
minute, and it seems like an hour. Sit 
with a pretty girl for an hour, and it 
seems like a minute. That’s Relativity.”

“Sometimes one pays most for the 
things one gets for nothing.”

“Two things are infi nite: the universe 
and human stupidity; and I’m not sure 
about the universe.”

A Little Landlord Humor
For A Summer Chuckle
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