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IF A RESIDENT BREAKS, IF A RESIDENT BREAKS, 
WHAT CAN YOU CHARGE?WHAT CAN YOU CHARGE?
 If residents always paid their rent on time and 
stayed through their lease term, you wouldn’t have to 
worry about lease break damages.  Unfortunately, some 
residents break their leases by failing to pay rent, or by 
moving out prior to the end of the lease term.  When resi-
dents break leases you incur damages. Landlords charge 
and attempt to collect a wide range and combination 
of damages.  Some damages are obvious and are legally 
recoverable.  Some damages are either not legally recover-
able, are barred or reduced by your lease, or other facts.  
So exactly what can you charge a resident for breaking 
their lease?
 Leases are contracts.  To a large extent, your right 
to charge a resident is governed by your lease.  Addition-

ally, your rights 
to charge resi-
dents for break-
ing a lease are 
also governed by 
well-established 
legal principles 
and contract law 
developed over 
centuries.  Over 

the course of landlord tenant history, generally a land-
lord could recover one of two types of damages when the 
resident broke a lease. A landlord could recover restitu-
tion.  Restitution restores you to the position you were in 
before the lease was entered.  While appropriate in some 
lease situations, particularly in cases of fraud, restitution 
damages are usually not applicable to lease break situa-
tions.  Rather far more common and well established as a 
measure of damages are benefi t-of-the-bargain damages.  
In addition to benefi t-of-the-bargain damages, more 
recently landlords are increasingly using lease break fees 
or liquated damages.
 The purpose of benefi t-of-the-bargain damages 
is to place you (the injured party) in the position you 
would have been in had the resident fully performed the 
continued on page 2continued on page 2

THE FIRM DEBUTS
FAIR HOUSING 

SPANISH WORKSHOP
 HTS will be debuting its long awaited Spanish Fair 
Housing Workshop on Friday January 14th. This compre-
hensive Basic FH class will be presented in Spanish and 

cover the same ma-
terial that is taught 
in our regular Fair 
Housing work-
shops.  The format 
of the class will 
aff ord participants 
the same level of 
give and take ques-
tions found in all 

of our educational classes as attorneys Mark and Wes will 
be assisted by our bilingual instructor Cecilia Gowins in 
translating questions and answers for the class attendees.  
All participants in the class will receive the same materials 
in Spanish that we provide in our regular classes. 
 The Firm is both pleased and excited to off er this 
educational program to our clients to meet the growing 
need for Spanish Fair Housing training.  HTS has always 
believed that education is the key to avoiding legal prob-
lems and that better educated clients are less likely to get 
into legal trouble. We encourage clients who may benefi t 
from this new FREE Spanish Fair Housing Workshop to 
register early, as space is limited.  You may register on-line 
at htspc.com or by contacting Michael at mike@htspc.com.
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lease.  Benefi t-of-the-bargain damages are commonly 
referred to as future rent.  You are entitled to receive, 
as damages, all of the rent you would have received if 
the resident hadn’t broken the lease.  The same position 
doesn’t mean a better position.  You are not entitled to 
more than you would have received under the lease if the 
resident had stayed and paid all rent as originally agreed.  
Thus, you cannot charge both future rent and a lease 
break fee.  If the resident had performed, you would not 
be entitled to a lease break fee.
 Contractual damages may also include provable 
out-of-pocket expenses that you incurred because a resi-

dent breached.  However, 
all damages must fl ow 
from or be proximately 
caused by the resident’s 
breach.  In other words, 
but for the resident’s 
breach you would not 
have incurred the ex-
pense. Courts have wide 
latitude in determin-
ing whether a resident’s 
breach was the proximate 

cause of any item of damages.  Judges can and will impose 
their views and opinions, based on what they perceive to 
be fair and just, regardless of your lease.  Thus, if a resi-
dent has lived in a unit for six years and destroys the car-
pet, most judges will deny a claim for carpet replacement 
damages.  Yes, the resident destroyed the carpet.  How-
ever, in the judge’s opinion the carpet’s age (six years) was 
the proximate cause of why it had to be replaced.
 You are always free to charge a resident what 
you want.  However, the courts are unreceptive and even 
hostile to overreaching.  If the result of you being awarded 
every charge puts you in a better fi nancial position than if 
the resident had fully performed the lease, the judge will 
quickly conclude you are attempting to collect a windfall 
at the resident’s expense.  Judges will also conclude that 
you are overreaching when you attempt to pass onto the 
resident any expense you would have incurred as normal 
maintenance regardless of the resident’s actions.  In other 
words, with the passage of time units need to be painted 
and carpet needs to be replaced.
 Once a judge concludes you are attempting to 
overreach at the resident’s expense, your ability to collect 
any damages is in jeopardy.  From the judge’s perspec-
tive your credibility has taken a major hit.  The judge will 
heavily scrutinize every charge, and may even proactively 
look for reasons to justify why you shouldn’t recover. For 
these reasons you should always carefully evaluate and 
determine whether your charges viewed in combination 

result in you receiving more than you would have received 
if the resident had not breached.  Similarly, you should 
also ask yourself whether or not you would have incurred 
the expense regardless of the resident’s actions.
 Nobody would stand by and watch a fi re burn 
if they could put it out.  Similarly, you have a legal duty 
to avoid or lessen the amount owed by a resident when 
possible.  Your duty to mitigate damages under Colorado 
law is a fundamental principle of both contract law and 
landlord tenant law.  Mitigating damages means repairing 
and preparing a property for re-rental as soon as pos-
sible after the residents vacate, as well as advertising and 
renting the property at the earliest possible opportunity.  
Because your eff orts to mitigate will be in issue in court, 
you should always document and keep records of your ef-
forts to re-rent the unit.
 Sometimes we encounter a manager or landlord 
who is attempting to recover punitive damages.  Puni-
tive damages, or damages meant to punish and deter 
certain types of behavior, cannot be recovered when a 
resident breaks their lease.  Your lease should not contain 
the words penalty, forfeiture, fi ne, punitive, or similar 
words that would indicate an attempt to punish a resident 
for breaking their lease.  If a judge sees this prohibited 
language in a lease, the judge will conclude you are over-
reaching and you will suff er the typical results when a 
judge reaches this conclusion.
 As noted above, lease break fees are now com-
monly used in leases instead of future rent clauses.  Lease 
break fees are based on the legal concept of liquidated 
damages.  Liquidated damage clauses in contracts are 
enforceable.  Penalty provisions are not enforceable.  
Historically, liquidated damage provisions resulted from 
contract situations where damages were diffi  cult, if not 
impossible, to determine exactly.  Thus, the contracting 
parties agreed in advance to the amount of damages.  This 
is the purpose of a lease 
break fee.  You and the 
resident agree what your 
damages will be in advance, 
i.e. the amount of the lease 
break fee.
 The purpose of 
this article is to discuss 
what you can charge when 
a resident breaks.  Thus, 
we will not address the business reasons for lease break 
fees, or the advantages and disadvantages of lease break 
fees versus future rent clauses.  However, you should 
know that lease break fees are subject to challenge in court 
because the law regarding lease break fees has not been 
conclusively settled in Colorado.  Lease break fees are 
generally subject to attack for the same reasons that any 
liquidated damage provision could be challenged.  First, 
continued on page 3continued on page 3
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your damages if a resident breaches are easily calculated.  
Second, a lease break fee bears no measure as to your 
actual damages if a resident breaches.  For these reasons, 
some judges will not enforce lease break fees.  For an ex-
tended discussion of lease break fees, see The Lease Break 
Fee Future Rent Debate, Landlord News, March 2009.
 Based on our discussion of damage principles, 
let’s examine what you can and cannot recover using 
several common landlord recovery scenarios as examples.  
Under a future rents lease, you can recover all unpaid 
future rent owed by the resident under the lease as long 
as your lease obligates the resident to pay future rent.  In 
Colorado, you can only recover future rent if the resident 
has contracted to pay the future rent upon default.  If 
your lease does not contractually obligate a resident to pay 
future rent upon default, your recovery of the unit either 
by surrender, abandonment, or eviction releases the resi-
dent from paying rent.
 Even if your lease has a future rent clause, you 
can only charge and collect rent from a resident until the 

property is re-rented.   
You cannot charge a 
new resident and the 
old resident rent for the 
same period, because 
you would experience a 
windfall.  Unpaid late 
fees may be added to the 
ledger through the date 
of move-out as well, but 
recovery of future late 

fees after the resident vacates is not allowed.  Charging 
future late fees is a common mistake.
 In addition to rent through re-rental, you can 
recover incidental costs expended to advertise and re-rent 
the property, including broker fees if these are normally 
incurred by you in the rental process, and these costs 
were proximately caused by the resident’s default.   Larger 
communities that constantly advertise to fi ll vacancies of-
ten have a diffi  cult time proving that they have expended 
costs advertising an individual unit above and beyond 
their regular advertising budget.  A court may refuse to 
award requested advertising costs because they are con-
sidered a normal cost of doing business.  These types of 
damages are commonly referred to as reletting fees or 
damages.  
 If your lease has a lease break fee, you can recover 
the amount of the lease break fee.  However, lease break 
fees cannot be unlimited.  The higher a lease break fee, 
the less likely it is to be paid by the resident and en-
forced in court.  Lease break fees range from one to three 
months rent.  A three-month lease break fee is not 
continued on page 4continued on page 4

HTS 2011 CALENDAR DATESHTS 2011 CALENDAR DATES
Dates for the Firm’s 2011 Events Calendar have 

been established.  Our regularly scheduled educational 
classes and client luncheons are listed below.  Please make 
a note of the dates on your calendars so that you do not 
miss any classes or luncheons in this New Year.  You will 
note, that with the exception of our new Spanish Fair 
Housing workshop, that there are no educational classes 
scheduled for the fi rst quarter of 2011.  Attorney Lindsay 
Jasper will be out on maternity leave during that period 
and in order to maintain our eff ective, personalized and 
responsive legal representation to our clients we are sus-
pending our time commitments to teaching classes in the 
fi rst quarter of 2011.
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likely to be enforced in court. You cannot charge both a 
lease break fee and reletting related charges.  You cannot 
recover future rent and a lease break fee.  Remember, by 
having a lease break fee (liquidated damage provision), 
you and the resident agreed in advance what your damages 
would be if the resident breaks the lease.
 Regardless of lease type (future rent or lease break 
fee), many leases require the resident to give notice prior 
to vacating, and obligate the resident to pay rent for fail-
ing to give notice.  Thirty or sixty day notices are com-
mon lease requirements.  The purpose of notice provi-
sions is twofold.  First, the notice gives you time to fi nd a 
replacement resident before the current resident moves 
out.  Second, the notice provision makes the current 
resident responsible for rent during the notice period 
if the resident leaves without notice.  Sixty day required 
notice appears to be a growing trend.  We do not endorse 
sixty-day notices primarily because judges think sixty days 
is unreasonable. 
 Can you recover damages for the resident’s failure 
to give notice required by the lease?  Maybe.  If the lease 
is well written, this certainly increases your chances that 
a judge will award you notice damages.  The problem we 
see is that many notice provisions are not clear.  For ex-
ample, the notice provision isn’t clear whether notice has  
to be for the end of the month, or whether the resident 
is obligated to give notice during any month-to-month 
periods.  We also consistently see notice provisions that 
are contradictory to either the future rent language or the 
lease break language, or that are drafted in a manner that 
results in the landlord receiving a windfall.  Since it’s your 
lease, courts will deny recovery when notice provisions are 
unclear, contradictory, or result in a windfall.
 Unfortunately, everyone is all too familiar with 
rent concessions.  If a resident breaks their lease, can you 
charge back concessions?  Again, the answer is maybe, 
for the same reasons that you may recover damages for a 
resident’s failure to give proper notice.  All too frequently 
we see poorly worded concession language.  The amount 
of the concession is diffi  cult to determine.  The language 
regarding the resident’s obligation to repay upon default 
is even worse.  You made a bargain with the resident.  You 
agreed to a rent discount in exchange for the resident 
paying on time and not breaking their lease.  When a lease 
clearly sets forth this bargain, judges will routinely award 
repayment of concessions damages.
 The key to avoiding recovery problems in court 
is to avoid charges that are either singularly or in com-
bination penalties, windfalls, or ordinary costs of doing 
business.  While there are many permissible recovery 
combinations, as discussed, there are also many imper-
missible combinations.  Because there are so many diff er-

ent potential combinations driven by lease language, only 
a review of an individual lease can determine potential 
problems to recovery.  You are always entitled to recover 
damages if the resident has physically damaged the unit. 
To maximize recovery, keep your charges reasonable, 
and don’t overreach.  Being awarded $2,000 based on a 
reasonable ledger is preferable to asking for $5,000, and 
getting $1,000, or worse $0.
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December Court Closures 
and Your Eviction Cases

 Due to the Christmas and New Years holidays this 
month, the fi ling schedules for Eviction cases will be sig-
nifi cantly changed for December and January.  All Courts 
will be closed on December 24th and 31st, meaning that if 
you do send us an eviction notice to fi le in the second half 
of December, your next available court dates may be later 
than would normally be expected.  Additionally, El Paso 
and Douglas counties will not be hearing Eviction cases 
in the days leading up to these holidays.  While this will 
not aff ect the sched-
uling of your court 
date, it does mean 
that if you are fi ling 
cases in either of these 
counties this month 
you will need to get 
notices to us earlier in 
the month in order to ensure that your cases will get into 
court before the new year.
 Please refer to the December Filing Calendar 
available on our website for specifi c fi ling deadlines and 
court closures.  If you have any further questions, you can 
also feel free to call our Evictions team at 303.766.8004. 
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IMPORTANT HTS DECEMBER DATES
   

December 17th  HTS CLOSED 1:00 p.m.HTS CLOSED 1:00 p.m.
   Firm Holiday Lumcheon   Firm Holiday Lumcheon

December 24th  ALL COURTS CLOSEDALL COURTS CLOSED
   CHRISTMAS EVE    CHRISTMAS EVE 

   HTS CLOSEDHTS CLOSED
   CHRISTMAS EVE    CHRISTMAS EVE 
          

December 31st  ALL COURTS CLOSEDALL COURTS CLOSED
   NEW YEARS EVE   NEW YEARS EVE

   HTS CLOSED   HTS CLOSED
   NEW YEARS  EVE    NEW YEARS  EVE 



HTS SUPPORTS MARINE CORPS HTS SUPPORTS MARINE CORPS 
TOYS FOR TOTS PROGRAMTOYS FOR TOTS PROGRAM

 HTS has once again committed to support the Marine Corps TOYS FOR TOTS program in lieu of host- HTS has once again committed to support the Marine Corps TOYS FOR TOTS program in lieu of host-
ing a client holiday party.  Although the HTS Team enjoys hosting the ing a client holiday party.  Although the HTS Team enjoys hosting the 
annual holiday party and looks forward to the opportunity of sharing annual holiday party and looks forward to the opportunity of sharing 
holiday cheer with our clients we have elected to allocate the monies holiday cheer with our clients we have elected to allocate the monies 
budgeted for this event to helping Santa bring a little holiday happiness budgeted for this event to helping Santa bring a little holiday happiness 
to needy children.  In these tough economic times even the jolly man in to needy children.  In these tough economic times even the jolly man in 
the red suit can use a little the red suit can use a little 
help.  help.  
 Last year, the TOYS  Last year, the TOYS 
FOR TOTS was a little FOR TOTS was a little 

short in meeting its goal and fulfilling all of the requests for toys short in meeting its goal and fulfilling all of the requests for toys 
that they received for the less fortunate among us.  We are doing that they received for the less fortunate among us.  We are doing 
what we can to make sure the Marines do not fall short in meeting what we can to make sure the Marines do not fall short in meeting 
their 2011 goal.  We encourage anyone who would like to partici-their 2011 goal.  We encourage anyone who would like to partici-
pate in this worthy cause to donate a new toy at a Toys for Tots col-pate in this worthy cause to donate a new toy at a Toys for Tots col-
lection center near you or if you need to locate one, you can go on lection center near you or if you need to locate one, you can go on 
line at www.ToysForTots.org to locate a place where you can donate. line at www.ToysForTots.org to locate a place where you can donate. 
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‘Twas the night before Christmas and Santa’s a wreck...       
How to live in a world that’s politi cally correct?

His workers no longer would answer to “Elves,”                                  
“Verti cally Challenged” they were calling themselves.

And labor conditi ons at the north pole  
Were alleged by the union to sti fl e the soul.

Four reindeer had vanished, without much propriety,                            
Released to the wilds by the Humane Society.

And equal employment had made it quite clear                                            
That Santa had bett er not use just reindeer.

So Dancer and Donner, Comet and Cupid,                                                         
Were replaced with 4 pigs, and you know that looked 
stupid!

The runners had been removed from his sleigh;                                                  
The ruts were termed dangerous by the E.P.A.

And people had started to call for the cops                                                   
When they heard sled noises on their roof-tops.

Second-hand smoke from his pipe had his workers quite 
frightened.            
 His fur-trimmed red suit was called “Unenlightened.”

And to show you the strangeness of life’s ebbs and 
fl ows,                              
Rudolf was suing over unauthorized use of his nose

And had gone on Geraldo, in front of the nati on,                                           
Demanding millions in over-due compensati on.

And as for the gift s, why, he’d ne’er had a noti on                                           
That making a choice could cause so much commoti on.

Nothing of leather, nothing of fur,                                                                 
Which meant nothing for him. And nothing for her.

Nothing that might be construed to pollute.                                                 
Nothing to aim. Nothing to shoot.

Nothing that clamored or made lots of noise.                                             
Nothing for just girls. Or just for the boys.

Nothing that claimed to be gender specifi c.                                                   
Nothing that’s war-like or non-pacifi c.
No candy or sweets...they were bad for the tooth.                                      
Nothing that seemed to embellish a truth.

And fairy tales, while not yet forbidden,                                                         
Were like Ken and Barbie, bett er off  hidden.

For they raised the hackles of those psychological                                            
Who claimed the only good gift  was one ecological.

No baseball, no football...someone could get hurt;                                     
Besides, playing sports exposed kids to dirt.

Dolls were said to be sexist, and should be passe;                                              
And Nintendo would rot your enti re brain away.

So Santa just stood there, disheveled, perplexed;                                                 
He just could not fi gure out what to do next.

He tried to be merry, tried to be gay,                                                                  
But you’ve got to be careful with that word today.

Something special was needed, a gift  that he might                                      
Give to all without angering the left  or the right.

A gift  that would sati sfy, with no indecision,                                                    
Each group of people, every religion;

Every ethnicity, every hue,                                                                            
Everyone, everywhere...even you.

So here is that gift , its price beyond worth...                                                     
“May you and your loved ones enjoy peace on earth.”
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