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  FACTA REVISTED
	 We	first	wrote	about	FACTA	in	January	2009.		

FACTA	stands	for	The	
Fair	and	Accurate	Credit	
Transactions	Act	(FAC-
TA).		This	federal	law	
attempts	to	stem	iden-
tity	theft.	It	was	originally	
adopted	on	November	1,	
2008.		Because	FACTA	
was	amended	in	Decem-
ber	of	2010,	many	clients	
have	asked	if	and	how	the	

amendments	affect	the	industry.		The	amendments	do	not	
change	your	legal	responsibilities.		However,	the	pass-
ing	of	the	amendments	is	a	good	reason	to	revisit	your	
FACTA	responsibilities.
	 FACTA	is	part	of	the	Fair	Credit	Reporting	Act	
(FCRA).		FACTA	mandates	that	financial	institutions	and	
creditors	develop	and	implement	a	written	identity	theft	
program.		The	two	key	requirements	of	FACTA	are	the	
“Red	Flags”	section,	and	the	“address	discrepancy”	sec-
tion.		Owners	and	managers	(landlords)	are	not	covered	
by	the	most	onerous	
portions	of	the	law	
(Red	Flag),	but	are	
covered	by	less	burden-
some	portions	of	the	
law	(address	discrep-
ancy).	
	 The	Red	Flag	
section	of	FACTA	
(Section	114)	requires	
financial	institutions	
and	creditors	to	be	on	
the	alert	for	Red	Flags	of	identity	theft.		The	law	identifies	
over	twenty	Red	Flags,	from	suspicious	identifying	docu-
mentation	to	unusual	use	or	suspicious	activity	related	to	
an	individual’s	account.		If	you	are	subject	to	Section	114,	
you	have	to	develop	and	implement	policies	to	monitor	
for	and	to	prevent	identity	theft.		The	final	rules	require	
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A Collection Coach Tip 
Combination Cases 

– Get a Jump on 
ColleCtion

	 As	discussed	in	the	December	2010	Collection	Coach	
article,	there	are	two	types	of	judgments	in	an	eviction	case:		

possession	and	money.		To	ob-
tain	a	judgment	for	possession	
the	court	paperwork	must	sim-
ply	be	posted	on	the	door	and	
mailed	to	the	tenant.		To	obtain	
a	money	judgment,	personal	
service	of	the	court	paperwork	
must	be	obtained.		Personal	
service	includes	service	to	a	
family	member	over	the	age	of	
eighteen	at	the	tenant’s	home	

address	or	service	to	a	few	designated	individuals	at	a	tenant’s	
workplace.		
	 A	landlord	must	have	a	money	judgment	in	order	
to	use	legal	collection	tools,	such	as	garnishments,	to	collect	
amounts	owed.		Under	normal	circumstances,	a	landlord	may	
not	enter	a	money	judgment	against	a	tenant	in	a	simple	evic-
tion	case	where	service	was	made	by	posting	and	mailing.		Ad-
ditionally,	a	demand	for	money	is	not	normally	included	in	a	
simple	eviction	case.		In	order	to	be	awarded	a	money	judgment	
through	the	eviction	process,	the	
complaint	must	state	a	legal	basis	
for	why	the	tenant	owes	the	land-
lord	money,	just	like	an	eviction	
complaint	states	why	the	landlord	
has	the	legal	right	to	retake	pos-
session	from	the	tenant.
	 The	good	news	is	that	
there	is	a	way	to	request	judg-
ments	for	possession	and	money	
in	a	single	court	case.		This	is	what	we	refer	to	as	a	Combina-
tion	Eviction/Collection	case	(“Combo	case”	for	short).			When	
we	file	a	Combo	case	for	a	client,	we	add	three	additional	days	
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each	financial	institution	and	creditor	that	holds	any	
consumer	account,	or	other	account	for	which	there	is	a	
reasonably	foreseeable	risk	of	identity	theft,	to	develop	
and	implement	an	identity	theft	prevention	program	
for	combating	identity	theft	in	connection	with	new	and	
existing	accounts.	The	program	must	include	reasonable	
policies	and	procedures	for	detecting,	preventing,	and	
mitigating	identity	theft.

	 Your	monitoring	
program	must	be	able	to	
identify	relevant	patterns,	
practices,	and	specific	
forms	of	activity	that	are	
“Red	Flags”,	signaling	
possible	identity	theft,	
and	incorporate	those	Red	
Flags	into	your	program.		
Your	program	must	be	
able	to	detect	Red	Flags	
that	have	been	incorpo-
rated	into	your	program.		
You must be	able	to	ap-

propriately	respond	to	any	Red	Flags	that	you	detect,	to	
prevent	and	mitigate	identity	theft.		You	must	also	update	
your	program	to	reflect	changes	in	risks	from	identity	
theft.
	 Financial	institutions	and	creditors	must	comply	
with	FACTA’s	Red	Flag	requirements.		As	we	pointed	out	
in	2009,	landlords	are	not	subject	to	the	Red	Flag	rules	
because	landlords	are	not	creditors.		The	June	2008	FTC	
Business	Alert	specifically	addressed	the	question	of	who	
must	comply	with	the	Red	Flag	rules.		Financial	institu-
tions	such	as	banks,	savings	
and	loan,	and	credit	unions	
are	covered.		Creditors	are	
covered.		A	creditor	is	any	
entity	that	regularly	extends,	
renews,	or	continues	credit.		
Accepting	credit	cards	as	a	
form	of	payment	does	not	in	
and	of	itself	make	an	entity	a	
creditor.		Since	landlords	do	
not	regularly	extend	credit,	
landlords	are	not	creditors	
under	FACTA.		The	mentioned	covered	accounts	include	
credit	card	accounts,	mortgage	loans,	automobile	loans,	
margin	accounts,	cell	phone	accounts,	utility	accounts,	
checking	accounts,	and	savings	accounts.		Landlords	and	
rental	accounts	or	relationships	are	not	mentioned.
	 As	noted,	the	December	2010	FACTA	amend-
ments	have	created	substantial	buzz	in	the	rental	industry.		
continued on page 3

Combination Cases – Get a Jump 
on ColleCtion  continued  from page 1
between	the	filing	date	and	the	initial	court	date	to	allow	
time	for	the	process	server	to	attempt	personal	service.		If	
personal	
service	is	
obtained,	
the	posses-
sion	issues	
are	re-
solved	on	
the	initial	
court	date,	
then	we	
continue	
the	case	to	
a	second	court	date	45-60	days	later	to	handle	the	money	
issues.		Continuing	the	money	portion	of	the	case	for	a	
short	time	gives	the	landlord	the	chance	to	assess	the	cost	
of	necessary	repairs,	work	on	re-renting	the	property,	and	
determine	what	the	final	amount	of	the	judgment	should	
be	at	the	next	court	date.		In	the	event	the	process	server	
was	unable	to	personally	serve	the	tenant,	the	court	allows	
the	landlord	to	make	further	service	attempts	once	a	new	
service	address	is	located.	
 There	are	several	advantages	to	a	Combo	Case.		
First,	the	landlord	only	has	to	pay	one	court	filing	fee	to	

obtain	two	judgments,	
and	the	only	additional	
cost	is	the	fee	to	obtain	
personal	service	that	
would	have	to	be	expend-
ed	in	a	future	collection	
case	anyway.		Second,	
obtaining	personal	service	
of	the	court	papers	is	
more	likely	while	you	still	
know	where	the	tenant	
lives.		Judgment	can	be	
entered	more	quickly	by	
eliminating	the	time	re-
quired	to	locate	a	new	ad-
dress	and	file	a	new	case.		
Last,	filing	a	Combo	case	

does	not	interfere	with	pay	and	stay	negotiations.		If	the	
tenant	pays	and	stays,	a	Combo	case	can	be	dismissed	just	
like	a	standard	eviction	case.		
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	 The	law	creating	all	of	the	buzz	about	FACTA	
is	‘‘The	Red	Flag	Program	Clarification	Act	of	2010’’	
(“Clarification	Act”),	signed	into	law	by	President	Obama	
on	December	18,	2010.		The	Clarification	Act	specifically	
defined	a	creditor	to	have	the	same	meaning	as	creditor	
does	under	The	Equal	Credit	Opportunity	Act	(ECOA).		
Because	two	federal	courts	have	held	that	“a	residential	
lease	is	not	a	“credit	transaction”	under	the	ECOA,	land-
lords	are	still	not	considered	creditors	under	FACTA,	and	
thus	are	still	not	subject	to	the	Red	Flag	Requirements.
 However,	landlords	

must	comply	with	
the	address	dis-
crepancy	portion	
of	FACTA	(Section	
315).		This	section	
addresses	users	of	
consumer	credit	re-
ports.		Landlords	are	
users	of	consumer	

credit	reports,	and	are	therefore	covered.		To	comply	
with	Section	315	you	must	have	reasonable	policies	and	
procedures	that	are	employed	when	you	receive	notice	
of	an	address	discrepancy	from	a	consumer-reporting	
agency	in	connection	with	an	application.		For	example,	
a	notice	of	an	address	discrepancy	means	a	notice	sent	to	
you	by	Credit	Retriever,	that	informs	you	of	a	substantial	
difference	between	the	address	provided	by	the	applying	
resident	and	the	address	in	the	Credit	Retriever’s	file	for	
the	applicant.	
	 Once	a	notice	of	the	address	discrepancy	has	been	
received,	you	must	follow	your	policies	and	procedures	to	
verify	that	the	report	relates	to	the	applicant.		Reasonable	
policies	and	procedures	to	verify	that	the	consumer	report	
(“credit	report”)	relates	to	the	applicant	include	the	fol-
lowing	procedures:		Comparing	the	information	in	the	
applicant’s	credit	report	with	information	the	applicant	
provided	to	you,	
information	that	
you	have	in	your	
possession,	such	as	
change	of	address	
notifications,	
and	information	
provided	to	you	
by	third	parties,	
e.g.	previous	landlords.		Reviewing	discrepancies	with	the	
applicant,	i.e.	going	over	the	applicant’s	application	and	
asking	the	applicant	questions	about	the	discrepancies	
between	their	application	and	their	credit	report.		Your	
policies	and	procedures	must	include	providing	the	ad-
dress	that	you	have	reasonably	confirmed	to	be	accurate	to	

the	consumer-reporting	agency.
	 In	short,	you	must	comply	with	the	address	
discrepancy	portion	of	FACTA,	but	are	not	required	to	
comply	with	the	Red	Flag	portions.		Even	though	you	
are	not	required	to	comply	with	Red	Flag	requirements,	
you	may	want	to	consider	adopting	a	Red	Flag	policy	and	
procedures	for	several	reasons.		First,	identity	theft	prob-
lems	are	not	going	away.		It	is	highly	likely	that	the	Red	
Flag	requirements	will	someday	be	extended	to	landlords.		
Second,	a	Red	Flag	policy	and	procedures	will	likely	result	
in	tighter	screening	of	applicants,	deter	fraud,	and	thus	
minimize	losses	by	not	allowing	criminals	and	other	high	
risk	residents	from	becoming	residents	at	your	commu-
nity.
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IMPORTANT HTS JULY DATES
   

July 1st  DENVER COURT CLOSED  
   FURLOUGH DAY

July 4th  HTS AND COURTS CLOSED 
   FOURTH OF JULY HOLIDAY

July 13th  Collections Workshop  
   HTS Lower Conference Center 
   3600 S. Yosemite Street  
   Denver, CO   
   
   

8:30 a.m. - 11:30 a.m.

July 15th  North Client Lunch
   Dave & Buster’s
   10667 Westminster Blvd.
   Westminster, CO   
   11:30 a.m. - 1:00 p.m. 

July 21st  Colorado Springs Client Lunch
   The Ritz Grill   
   15 South Tejon St.
    Colorado Springs, CO  
   11:30 a.m. - 1:00 p.m.
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Spring Clean A Family Affair 
 The AAMD 2011 Spring Clean Project was a family affair this year with the 
Tschetter’s and Shaw’s using it as a teachable moment for their daughters to 
learn about charitable works.  Spring Clean is a one day event meant to reno-
vate and preserve the properties of Family HomeStead, a non-profit organization 
that provides emergency and transitional housing as well as case management 
for families with children. AAMD’s commitment to Family HomeStead and their 
unique and effective approach against Homelessness stems back to 1989.

Mark and Cherie Shaw (Greystar) talk about painting while Ashley Tshetter, Abbey Shaw and 

Brieanna Tschetter take a break from painting!


