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BANKRUPTCY LAW IS 
SIGNIFICANTLY AMENDED 

 
Congress recently passed significant 

bankruptcy reform legislation. This new law goes 
into effect October 17, 2005.  A brief discussion of 

current law will 
help you 
understand the 
changes and how 
these changes will 
impact landlords 
and the property 
management 
industry as a 
whole. 

Resident 
bankruptcies cause the most problems when the 
resident has not paid rent or is otherwise in 
default and eviction is contemplated or actually in 
process.  Currently, any resident who files 
bankruptcy is immediately shielded from eviction 
by the automatic stay.  The automatic stay 
immediately goes into effect upon filing 
bankruptcy.  The automatic stay protects the 
resident from eviction like a shield or force field.  
Once the automatic stay goes into effect, you may 
not start, continue, or finalize any eviction of the 
resident.  You can only go forward with an 
eviction after you lowered the force field 
protecting the resident.  To lower the figurative 
force field, you must obtain a court order granting 

        
         

 
 
 
 
 
 

 
 

you relief from the automatic stay.  Obtaining relief 
from the automatic stay usually takes at least 30 days, 
and the filing fee is $150.00 not including any 
attorneys’ fees.   

The automatic stay is still part of the new 
law. However, the new law makes it more 
difficult for residents to 
delay an eviction action 
through bankruptcy.  
Eviction delays should 
be reduced under the 
new law because of new 
standards of 
qualification for the 
initial filing of 
Bankruptcy, quicker procedures for lifting or 
defeating automatic stays, and restrictions on 
filing back-to-back bankruptcies.  

The current law provides for little to no 
preliminary tests for an individual to file.  The 
new law creates a test to determine whether a 
debtor is qualified to file a Chapter 7 Bankruptcy.  
This test is based on the individual’s income. If 
you do not qualify for a Chapter 7 Bankruptcy 
you could be forced into filing a Chapter 13 
Bankruptcy.  Under the current rules, a Chapter 13 
often takes longer to get relief from stay.  This 
changes under the new rules. The new 
requirements for relief from stay are the same for 
Chapter 7 and Chapter 13.   

All individuals who seek to file 
Bankruptcy will also have to 
complete credit-counseling 
training before filing. A 
debtor may avoid this 
training, but the situations 
are limited.  They are 
limited to situations where 

there is no counseling available in the district,  
Continued on Page 2 
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BANKRUPTCY LAW  
(Continued from Page 1)  
there was an immediate need to file bankruptcy 
and the debtor could not obtain the required 
counseling five days prior to 
filing, or the debtor is 
incapacitated, disabled or on 
active military duty.  
Theoretically, if a resident has to 
get credit counseling prior to 
filing bankruptcy, the resident 
will not be able to file and get the 
automatic stay in place prior to the time you have 
evicted the resident in non-payment of rent 
scenarios.  Only actual experience under the new 
law will determine if this theory plays out. 
 

A RESIDENT HAS FILED BANKRUPTCY 
 

Let’s assume that a resident qualifies to file 
Bankruptcy and files.  Currently, the 
landlord/creditor must request a relief from stay 
with the Bankruptcy court before they can obtain 
a judgment for possession on the property.  This 
process allows the resident at least another month 
in the property, sometimes more.  Under the new 
law, this time is very likely to be shortened. The 
length of time the relief will take depends on the 
type of eviction sought, and what the resident tells 
the Bankruptcy Court.  
 

EVICTION FOR NON-PAYMENT 
 
 If an eviction is filed based upon unpaid 
rent, the resident must file a certification at the 
time they file bankruptcy.  That certification must 
state whether the resident can cure the 

default under state law.  In 
Colorado, this means that the 

resident would have to file the 
certification during the three-
day demand for rent.  The 

resident would also have to 
deposit any amount of rent that would become 
due in the next thirty days with the clerk of the 
court.  If the resident’s certification is incorrect, 
then the landlord can file an objection with the 
Bankruptcy court.  The landlord is then entitled to 
a hearing within ten days of its filing the objection 
(as opposed to the 30 day process now).  If the 
landlord prevails at the hearing, then the 
automatic stay is immediately lifted.  
 
EVICTION FOR SUBSTANTIAL VIOLATION 
 

In substantial violation cases, the landlord 
must provide the notice of the violation to the 
Bankruptcy court.  This notice is referred to as a 

landlord’s certification.  The certification must 
state that the resident either 
has an eviction action filed 
against them for a 
substantial violation, or 
within the 30 day period 
prior to the Bankruptcy 
filing the resident had 
endangered property or illegally used or allowed 
to be used a controlled substance on the property.  
After the landlord’s certification has been filed, 
the resident must respond to this certification 
within fifteen days.  If the resident does not 
respond within fifteen days, then the landlord is 
entitled to relief from stay.  The Bankruptcy clerk 
will send an order indicating relief has been 
granted.  If the resident files a response, then a 
hearing is set within ten days on whether or not 
the substantial violation occurred or has been 
remedied.  In Colorado, a resident does not have 
the right to remedy a substantial violation. 
 

PRIOR JUDGMENT 
 

Sometimes a resident hands you a copy of 
the notice of automatic stay when the sheriff 
shows up for the physical move.  The new law 
addresses this scenario by spelling out the rights 
and procedures when the landlord has already 
obtained a judgment for possession prior to the 
resident filing Bankruptcy.  The resident must 
certify whether they have a judgment for 
possession against them, whether they have the 
ability under state law to cure the judgment, and 
the resident must pay a deposit to the Bankruptcy 
Court.  The law is not clear as to the amount of the 
deposit.  If the resident certification is inaccurate, 
or the deposit is not paid, then the landlord can 
dispute the resident certification.  The landlord is 
then entitled to a hearing within ten days.  Upon 
proof that the resident does not have the ability to 
cure the default, the relief from the automatic stay 
is granted. 

If the resident says that there is a 
judgment, but fails to provide certification that the 

id t h  th  i ht t  e the judgment, then 
     apply.  The 

   mptly notify the 
 t the automatic stay 

does not apply.  
Hopefully, under the 

new law this will be a 
 .  Specifically, the 

resident will fail to provide the necessary 
certification or deposits, and thus the clerk of the 
bankruptcy court will inform the landlord that the 
automatic stay does not apply.  Obviously this is  
preferable to the current system because the force  
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field (the automatic stay) potentially can be 
lowered without you having to do anything, and 
more 
importantly 
without you 
having to 
spend any 
money on 
attorneys’ fees 
and costs.  The 
new law is still 
a big 
improvement over the old law in those cases 
where the resident certifies.  You get relief from 
the automatic stay much quicker (10 days as 
opposed to 30), and under the new law the 
resident hopefully will actually have to pay the 
full amount of the disputed rent to hold your 
eviction efforts off.    

When it comes to bankruptcies, besides 
non-paying residents who are parked in your 
units and protected by the automatic stay, the 
most significant other issue is serial bankruptcy 
filers.   A resident who files bankruptcy over and 
over, whether legally or illegally, is a serial 
bankruptcy filer.  The current law provides that a 
debtor, who has filed a Chapter 7 Bankruptcy and 
received a discharge, cannot refile bankruptcy 
again for six years. The new law bars another 
Chapter 7 Bankruptcy filing for eight years.  The 
new law also provides that a debtor filing a 
Chapter 13 Bankruptcy cannot receive a discharge 
if they previously received a discharge in the last 
four years from a Chapter 7 Bankruptcy.  There 
are no restrictions in the new law on the amount 
of times a debtor can re-file a Chapter 13 
Bankruptcy. 

The ban on serial Chapter 7 Bankruptcies 
only applies to the bankruptcies where a 
debtor receives a discharge.  Often there 
are residents who file bankruptcy in 
order to obtain the protection of a relief 
from stay, but then never go forward 
with their bankruptcy.  The new law 
addresses this issue.  It states that if a 
debtor has two or more cases under any 
Bankruptcy Chapter that were 
dismissed during the prior year, the 

automatic stay will not go into effect until the 
Bankruptcy court holds a hearing. At the hearing 
the court makes a determination on whether the 
bankruptcy filing was made in good faith. An 
interested party can notify the Bankruptcy Court 

that a debtor has filed a Bankruptcy in violation of 
the rules. If the Bankruptcy Court determines that 
the filing was not made in good faith, the filing is 
automatically dismissed.  

Under the new law we are very likely to 
see substantially fewer Bankruptcies filed for the 
sole purpose of buying time in a property.  This is 
because there is now a higher threshold for filing a 
Chapter 7 Bankruptcy and a Chapter 13 
Bankruptcy, and there are additional protections 
for the landlord obtaining relief from the 
automatic stay.  Landlords will still have to work 
with the Bankruptcy court, but the time lost could 
be less after October 17, 2005, depending on what 
type of eviction action is being pursued and the 
manner in which the resident has responded. 
 

  
 
 
 
 
 
 
 
 
 
 
 
 

The Firm’s first Client Lunch in Colorado 
Springs was well attended and successful. The 
Marigold Café proved to be an excellent location 
for our El Paso luncheons and the food was 
exceptional.  From the enthusiasm of the property 
representatives who were in attendance, we 
anticipate that the attendance at the Springs 
luncheons will continue to grow.  A date for the 
second lunch has not been set but we anticipate it 
will be scheduled for August.  Check the web site 
htspc.com and/or the August Landlord News. 

The Denver June Client Lunch at Piccolo’s 
established a new record for attendance.  Over 50 
property representatives joined us for lunch, a 
presentation by Mark on the new Bankruptcy Law 
and the always spirited question and answer 
session.   

The next client lunch in the metro area will 
be on Friday July 22 at our new north location 
Ciancio’s at Hyland Hills Golf Course, 9650 N. 
Sheridan Blvd, Westminster, CO (take Sheridan 
north at the Boulder Turnpike).   Make your 
reservation to attend by calling the office or on 
our website.  Take advantage of the new feature 
on the website to make suggestions for topics you 
would like to hear at our luncheons.  We look 
forward to seeing you at the July lunch on the 
22nd. 
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TRAINING WORKSHOPS 

PROVE VALUABLE TOOL  
Requests for the Firm Workshops continue 

at a high level.  More and more clients, as well as 
the AAMD, have expressed the value of these 
classes and a desire to make more dates available. 

  The next Basic Fair Housing Workshop 
will be held at our facility on Tuesday July 12th 

and the next Basic Eviction 
Workshop is 
scheduled for 
Thursday August 11th.   
Mark Tschetter and 
Wes Wollenweber 

present the Fair Housing 
Workshops and Vic Sulzer teaches the Eviction 
Workshops. 

The Basic Fair Housing Workshop is 
appropriate for all persons involved with a 
property including managers, leasing agents and 
maintenance personnel.  In order to understand 
and benefit from the more complex material 
presented at the Advanced Fair Housing 
Workshop, attendance at the Basic Fair Housing 
Workshop is recommended prior to attending the 
advanced class. 

Please call the office 303-699-3484 and 
register for the Workshops with Nancy. 
   

 
 

HAPPY BIRTHDAY AMERICA 
 

On July 4, 1776, we claimed our independence 
from Britain and Democracy, as we know it, in the 
form of a Representative Republic was born. 
Every day thousands leave their homeland to 
come to the "land of the free and the home of the 
brave" so they can begin their American Dream. 
 The United States is truly a diverse nation 

made up of dynamic people. 
Each year on July 4, 
Americans celebrate that 
freedom and independence 
with barbecues, picnics, and 
family gatherings. Through 
the Internet and satellite 
communication we are 
learning about and 
communicating with people 
of different nations, with 

different languages and different races throughout 
the world. Bringing the world closer with 
understanding and knowledge can only benefit all 
nations. 
 We invite all to celebrate with us this 
Fourth of July.  Happy Birthday, America! 

PRESIDENTIAL 

REFLECTIONS ON 

JULY 4TH 
My fellow Americans:  
  In 1776, on the Fourth day of July, the 
representatives of the several States in Congress 
assembled, declaring our independence, asserted 
that a decent respect for the opinion of mankind 
required that they should declare the reasons for 
their action. In this new crisis, we have a like duty. 
 In 1776 we waged war on behalf of the great 
principle that government should derive its just 
powers from the consent of the governed. In other 
words, representation chosen in free election. In 
the time that followed, this cause of human 
freedom swept across the world. 
 But now, in our generation in the past few 
years a new resistance, in the form of several new 
practices of tyranny, has been making such 
headway that the fundamentals of 1776 are being 
struck down abroad and definitely, they are 
threatened here. 
 It is, indeed, a fallacy, based on no logic at 
all, for any American to suggest that the rule of 
force can defeat human freedom in all the other 
parts of the world and permit it to survive in the 
United States alone. But it has been that childlike 
fantasy itself that misdirected faith which has led 
nation after nation to go about their peaceful 
tasks, relying on the thought, and even the 
promise, that they and their lives and their 
government would be allowed to live when the 
juggernaut of force came their way. 
 It is simple, I could almost say simple-
minded-for us Americans to wave the flag, to 
reassert our belief in the cause of freedom and to 
let it go at that. Yet, all of us who lie awake at 
night, all of us who study and study again know 
full well that in these days…. that we cannot save 
freedom in our own midst, in our own land, if all 
around us our neighbor nations have lost their 
freedom. 
 That is why we are engaged in a serious, in a 
mighty, in a unified action in the cause of the 
defense of our world and our freedoms. We need 
not loyalty and unity alone, we need an end to 
backbiting. I tell the American people solemnly 
that the United States will never survive as a 
happy and fertile oasis of liberty surrounded by a 
cruel desert of dictatorship and despots. 
 And so it is that when we repeat the great 
pledge to our country and to our flag, it must be 
our deep conviction that we pledge as well our 
work, our will and, if it be necessary, our very 
lives.                                      FRANKLIN D. ROOSEVELT  JULY 5, 1941 

 

FAIR 

HOUSING 
JULY 12TH 


