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WHEN A TENANT MOVES OUT  
PART TWO

	 In	last	month’s	Newsletter	article	on	the	Law	of	
Abandonment,	we	analyzed	and	discussed	the	difference	
between	the	legal	concepts	of	surrender	versus	aban-
donment,	the	law	of	abandonment,	and	also	looked	at	a	
number	of	different	abandonment	scenarios	and	how	to	
handle	them.		This	month,	we	will	discuss	how	a	land-
lord	should	protect	himself	when	taking	possession	of	an	
abandoned	unit,	how	a	landlord	can	plan	ahead	to	protect	
himself	even	before	there	is	an	abandonment,	and	the	
consequences	if	a	landlord	gets	sued	for	taking	possession	
when	the	tenant	has	not	abandoned.

PROTECTING YOURSELF WHEN TAKING POSSESSION:

	 Almost	on	a	daily	basis	we	receive	calls	from	
landlords	wanting	to	take	possession	of	an	abandoned	
unit,	but	don’t	know	how	to	handle	the	situation.		The	
calls	go	something	like	this,	“I	think	that	my	tenant	moved	
out,	but	he	left	a	bunch	of	stuff	behind	in	the	unit.”		As	
we	discussed	last	month,	the	first	part	of	our	analysis	is	to	
make	sure	that	the	tenant	has	either	abandoned	or	sur-
rendered	the	premises.		After	we	have	established	this	fact,	
we	then	go	on	to	discuss	what	to	do	with	the	tenant’s	be-
longings.		The	key	to	handling	this	situation	is	protecting	
yourself	in	the	event	that	the	tenant	has	not	abandoned	or	
the	tenant	has	abandoned	but	sues	the	landlord	anyway	for	
a	‘wrongful	eviction’	lawsuit.
	 In	a	wrongful	eviction	lawsuit,	there	are	only	two	
key	issues.	(1)	Did	the	landlord	have	the	right	to	remove	
the	property?		(2)	And,	if	the	landlord	wrongfully	re-
moved	the	property,	how	much	was	the	tenant’s	property	
worth?		While	you	can’t	prevent	a	tenant	from	lying	about	
whether	he	had	actually	moved	out	of	the	unit,	you	can	
prevent	a	tenant	from	successfully	lying	about	the	value	of	
his	property.		In	these	type	of	lawsuits,	tenants	can	and	do	
lie	about	the	amount	and	quality	of	their	personal	prop-
erty.		A	couple	of	lightweight	gold	chains	from	Wal-Mart	
turn	into	a	valuable	jewelry	collection.		Three	old	eight-
track	cassettes	turn	into	a	400	CD	collection.		A	twenty	
year	old	used	couch	turns	into	a	designer	leather	sofa.		
You	get	the	idea!

CONTINUED ON PAGE 2

FIRM TRADESHOW BOOTH 
DEMONSTRATES OUR

COMMITMENT TO SERVICE
	 Following	the	AAMD	Tradeshow	theme	of	
“Around	the	World	in	Eight	Hours”	the	Firm	Booth	
presented	a	look	“Around	the	Hopkins	Tschetter	Sulzer	
World”.		In	a	graphic	dis-
play,	we	exhibited	pictures,	
documents,	legal	forms	and	
educational	materials	that	
we	use	daily	in	‘our	world’	
representing	the	interests	of	
our	clients.		In	addition	to	
the	large	number	of	clients	who	dropped	by,	our	booth	
drew	many	attendees	who	were	anxious	to	participate	
in	our	skill-based	contest	to	vie	for	several	great	prizes.		
Participants	had	to	guess	the	number	of	M&M	candies,	all	
types	and	sizes,	that	filled	our	11	½	gallon	jug.		The	indi-
viduals	coming	closest	to	the	total	without	going	over	were	
prizewinners.

Heather	Ruszke	of	Red	Hawk	Ranch	
won	first	prize,	a	Nikon	CoolPix	
5300	digital	camera	with	additional	
memory	card	and	photo	lessons	
from	Wolf	Camera.		Second	place	of	
an	Apple	iPod	Shuffle	went	to			
Margie	Miller,	Colorado	Market-
ing	Director	for	Greystar	and	a	
third	place	prize	of	a	$50	Outback	
Steakhouse	Gift	Certificate	went	to	

Donna	McKee	of	Ralston	Park.		Contest	entrants	guessed	
anywhere	from	200	to	1,900,034	total	M&Ms.		In	actual-
ity	the	real	number	was	5,293.		
And,	yes,	we	did	count	them	as	
we	put	them	in	the	jar.		Con-
gratulations	to	the	winners	and	
thanks	to	all	of	our	clients	who	
took	time	to	stop	by	and	say	hello	
to	Mark,	Vic,	Lindsay,	Terry,	
Matt	and	Eve.

Mark chats with 
Suzanne Anthone

Rhonda Hunter-Parker Hilltop, Vic, 
Naomi Marquez & George Bernath-
Stone Creek Village check out the 

Hopkins Tschetter Sulzer Booth
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	 You	can	prevent	a	ten-
ant	from	lying	about	the	
amount	and	quality	of	his	
property	by	taking	photos	
or	video	

of	the	property	that	was	moved,	set	out,	
or	thrown	away.		For	this	reason,	we	
strongly	recommend	photographing	
all	tenant	property	that	is	moved	out.		
You	don’t	need	to	photograph	every	
item	individually.		A	few	good	shots	of	
the	pile	will	do.		You	can	further	bolster	your	position	by	
taking	a	written	inventory	and	having	those	involved	in	the	
move	sign	it.		This	inventory	can	later	be	used	at	any	trial	
as	an	exhibit	and	to	refresh	witnesses’	memories.		The	
photos	and/or	video	and	inventory	will	be	worth	a	thou-
sands	words	if	the	tenant	brings	suit	for	wrongful	eviction!
LEASE CLAUSES

	 A	strong	lease	clause	addressing	abandonment	
goes	a	long	way	to	preventing	or	defending	a	wrongful	
eviction	situation.		It	would	seem	that	every	lease	would	
have	an	abandonment	clause	because	the	issue	comes	up	
so	often.		But,	we	review	many	leases	that	don’t	have	such	
clauses.		Like	almost	any	other	lease	clause,	the	impor-
tance	of	an	abandonment	clause	is	that	it	spells	out	the	
parties’	rights	and	responsibilities.		A	good	abandonment	
clause	is	not	the	“be	all	end	all”	that	gives	the	landlord	the	

right	to	throw	away	a	tenant’s	
belongings	without	taking	
into	consideration	the	factual	
circumstances.		But,	a	good	
clause	explains,	for	both	the	
landlord	and	tenant,	when	
abandonment	has	occurred.		

If	the	landlord	follows	the	procedures	in	the	clause	for	
determining	an	abandonment,	he/she	should	be	success-
ful	if	the	tenant	sues	for	a	wrongful	eviction.		The	fol-
lowing	is	a	lease	paragraph	that	you	are	free	to	insert	into	
your	lease	if	you	don’t	have	a	similar	clause.
ABANDONMENT

	 Resident	covenants	to	occupy	the	Premises	and	
shall	be	in	default	if	Resident	does	not	occupy	the	Prem-
ises	on	a	regular,	continuing,	and	consistent	basis	unless	
otherwise	agreed	to	by	Agent	in	writing.		Resident	shall	
have	abandoned	or	surrendered	the	Premises	if	Resident	
turns	in	all	keys	or	access	devices	regardless	of	whether	
rent	is	paid	or	not.		Resident	shall	have	abandoned	or	
surrendered	the	Premises	if	any	of	the	following	events	
occur	and	if	Resident’s	personal	belongings	have	been	
substantially	removed,	and	Resident	does	not	appear	to	
be	living	in	the	Premises	in	Agent’s	reasonable	judgment:	
Resident’s	move	out	or	notice	to	vacate	date	has	passed;	
Resident	is	in	default	for	non-payment	of	rent	for	5	con-
secutive	days;	water,	gas,	electric,	or	any	other	service	for	

the	Premises	connected	in	Resident’s	name	has	been	ter-
minated	or	disconnected;	Agent	is	in	the	process	of	judi-
cially	evicting	Resident	for	any	reason;	and	Resident	fails	
to	respond	for	2	consecutive	days	to	any	notice	posted	on	
the	inside	of	the	main	entry	door	to	the	Premises	stating	
that	Agent	considers	Resident	to	have	abandoned.		Resi-
dent	also	abandons	or	surrenders	the	Premises	10	days	
after	the	death	of	a	sole	resident.	If	Resident	abandons	the	
Premises	or	vacates	the	Premises	upon	the	expiration	or	
termination	of	this	Lease	while	leaving	personal	property	
within	the	Premises,	Resident	
specifically	and	irrevocably	
waives	all	title	and	interest	Resi-
dent	has	to	such	property	and	
grants	to	Agent	full	authority	
to	immediately	dispose	of	same	
without	notice,	court	order,	or	
accountability.		Resident	shall	
indemnify	Agent,	Agent’s	em-
ployees	and	representatives	against	any	claim	or	cost	for	
any	damages	or	expense	with	regard	to	the	removal,	dis-
posal	or	storage	of	any	property,	including	attorneys’	fees	
and	costs	regardless	of	who	makes	a	claim	against	Agent	
or	any	other	indemnified	in	connection	with	Agent’s	
removal	of	any	property.
THE WRONGFUL EVICTION LAWSUIT

	 If	 a	 tenant	 believes	 that	 he	 has	 been	 wrongfully	
evicted	he	may	sue	the	landlord	for	wrongful	eviction.		The	
whole	idea	of	the	lawsuit	is	that	the	tenant	had	not	aban-
doned	the	unit,	was	still	living	there	despite	the	indications	
that	he	had	moved	out,	and	the	landlord	is	responsible	for	
paying	damages.	 	Even	if	the	landlord	has	a	strong	aban-
donment	 lease	clause,	has	 taken	pictures	of	 the	 junk	that	
was	 thrown	out,	 and	 followed	all	 the	proper	procedures,	
this	will	not	necessarily	 keep	 a	 tenant	 from	 suing.	 	Ten-
ants	will	file	groundless	lawsuits	and	there	is	no	way	to	stop	
them.	 	But,	 the	better	 the	 landlord’s	documents,	photos	
and	procedures,	the	more	likely	the	landlord	will	prevail	at	
trial.
	 In	most	any	lawsuit	the	plaintiff	(tenant)	has	to	
prove	two	elements	in	order	to	win	a	monetary	judgment.		
The	first	element	is	liability	–	did	the	landlord	wrongfully	
evict	the	tenant	when	in	fact	the	tenant	had	not	aban-
doned.		The	second	element	is	damages	–	what	is	the	value	
of	the	tenant’s	belongings	and	other	consequential	dam-
ages	such	as	moving	expenses.		If	the	defendant	(landlord)	
is	able	to	defeat	either	one	or	both	of	the	elements	he	will	
win	the	lawsuit.		He	will	argue	that	he	is	not	liable	(first	
element)	because	the	tenant	moved	out	of	the	unit	and	
that	the	tenant’s	actions	indicated	that	the	he	intended	
to	relinquish	control	of	the	unit.		The	landlord	will	also	
argue	that	the	tenant’s	belongings	had	no	value	(second	
element),	therefore,	the	tenant	did	not	suffer	any	dam-
ages.		Last	month’s	article	discussed	the	legal	standards	of	
abandonment	which	go	the	first	element.		The	following	
looks	at	damages.	

CONTINUED ON PAGE 3
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	 If	 the	tenant	 is	able	to	prove	that	 the	 landlord	is	
responsible	for	the	wrongful	eviction	the	court	determines	
the	measure	of	damages.	 	Every	 tenant	and	many	 lawyers	
that	the	Firm	has	fought	in	a	wrongful	eviction	believe	that	
the	measure	 of	 damages	 is	 the	 purchase	 price	 or	 the	 re-
placement	cost	of	the	goods.		This	couldn’t	be	further	from	
the	truth.		Under	Colorado	law,	the	amount	of	damages	a	
tenant	can	receive	for	personal	property	is	not	its	replace-
ment	cost	but	rather	its	fair	market	value	-	what	a	willing	
disinterested	 party	 would	 pay	 for	 the	 property.	 	 Anyone	
that	has	been	to	the	flea	market	knows	that	a	person’s	used	
personal	 property	 has	 little	 or	 no	 value	 to	 anyone	 other	

than	its	owner.		This	is	why	it	
is	so	important	to	take	pho-
tos/video	 and	 make	 an	 in-
ventory	list	because	a	court	is	
not	 likely	 to	 award	 substan-
tial	damages	 to	 the	 tenant	 if	
you	 can	 prove	 the	 property	
at	issue	was	used	and	of	little	
value.

	 Unfortunately,	not	all	judges	follow	the	law	and	
use	the	fair	market	value	standard.		We	have	run	into	a	few	
judges	that	will	allow	a	tenant	to	testify	as	to	the	purchase	
price	of	the	lost	items	(which	should	be	irrelevant)	as	an	
indicator	of	the	fair	market	value.		For	example,	Ronnie	
Resident	purchased	the	sofa	ten	years	ago.		The	landlord	
threw	the	sofa	away	because	it	was	10	years	old,	looked	
like	it	had	been	through	a	war,	and	was	left	behind.		Of	
course,	Ronnie	testifies	that	the	couch	was	in	great	shape	
and	he	had	paid	$2,000	for	it,	so	it	must	still	be	worth	
at	least	$1,000.		In	reality,	the	sofa	is	only	worth	$50	(if	
that)	but	because	the	judge	considered	the	high	purchase	
price,	he	awards	Ronnie	$500	in	damages.		There	is	no	
way	around	bad	judges!

	 In	addition	to	the	actual	
value	of	the	tenant’s	belongings,	
a	 tenant	 might	 be	 entitled	 to	
other	 damages.	 	 Under	 Colo-
rado	 law,	 the	 tenant	 is	 entitled	

to	all	damages	that	are	the	actual,	natural,	direct	and	proxi-
mate	result	of	the	wrongful	eviction.		Beside	the	value	of	the	
property,	 this	 includes	 the	 cost	
of	 moving	 and	 compensation	
for	the	time	and	money	spent	in	
pursuit	 of	 the	 converted	 prop-
erty.
	 A	 third	 element	 of	
damages	 is	punitive	damages.	 	The	court	has	 the	right	 to	
enter	an	award	of	punitive	damages	against	the	landlord	to	
punish	the	landlord	for	his	actions.		The	amount	of	puni-
tive	damages	is	limited	to	the	amount	of	actual	damages	in	
most	circumstances.		In	other	words,	if	the	tenant	proves	
$2,000	in	actual	damages	the	most	the	punitive	damages	

can	be	is	$2,000.		In	order	for	the	tenant	to	receive	
punitive	damages,	the	landlord	must	have	acted	in	such	
manner	as	to	constitute	wanton	and	
reckless	disregard	of	the	tenant’s	
rights.		The	fact	that	the	landlord	
wrongfully	throws	away	the	tenant’s	
property	under	a	mistaken	belief	
is	not	enough	to	establish	punitive	
damages.		The	tenant	has	to	prove	the	wanton	and	reckless	
elements.		
	 In	one	Colorado	case,	the	landlord	did	not	
receive	rent	and	instead	of	filing	an	eviction,	locked	the	
tenant	out	of	the	unit	and	would	not	return	the	tenant’s	
property	upon	the	tenant’s	request.		The	court	found	this	
action	to	be	wanton	and	reckless	and	awarded	punitive	
damages.			
	 There	is	a	final	issue	to	consider	in	a	wrongful	
eviction	lawsuit.		Most	of	the	time,	the	landlord	will	have	
an	offset	against	the	tenant	for	failure	to	pay	rent.		Nearly	
all	of	the	wrongful	eviction	cases	exist	because	the	tenant	
has	moved	out	before	the	lease	expires	and	the	tenant	owes	
rent	or	a	lease	break	fee.		The	landlord	is	legally	entitled	
to	offset	his	damages	against	the	damages	for	the	wrong-
ful	eviction.		In	some	cases	the	landlord’s	claim	is	actually	
greater	than	the	tenant’s	and	the	landlord	comes	away	
from	court	with	a	judgment!		The	landlord	can	also	use	
the	threat	of	his	claim	to	try	to	
settle	the	case	before	it	even	gets	
to	court	at	all.
	 Even	if	you	had	the	
absolute	right	to	remove	or	
throw	away	the	property,	there	
simply	is	no	guarantee	that	the	
judge	will	rule	in	your	favor	on	
this	issue.		Thus,	if	you	are	un-
fortunate	enough	to	lose	the	liability	issue	in	one	of	these	
lawsuits,	you	can	greatly	reduce	your	potential	exposure	
through	the	use	of	photographs	and/or	videos	and	inven-
tory	lists.		In	fact,	many	tenants	or	their	attorneys	actually	
drop	these	groundless	suits	when	provided	with	this	type	
of	strong	and	irrefutable	evidence.
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Happiness 
is found 
in a place 

between too little and 
too much.

A Finnish Proverb



VIC SULZER ELECTED 
TO AACS BOARD

	 May	has	been	a	busy	month	for	the	Firm	and	
Apartment	Association	Activities.		In	
addition	to	the	AAMD	tradeshow,	HTS	
hosted	a	table	at	the	Apartment	Associ-
ation	of	Colorado	Springs	Installation	
&	Awards	Banquet.		Partner	Vic	Sulzer		
who	was	recently	elected	to	the	Board	
of	Directors	of	the	AACS	was	installed	
at	the	event	along	with	the	other	newly	

elected	Board	Members.		
	 The	Firm	was	also	honored	to	have	been	nomi-
nated	for	a	
Special	Award	
from	the	AACS.		
Since	expand-
ing	into	El	Paso	
County	the	
Firm	has	been	
very	active	in	supporting	the	AACS,	participating	in	their	
activities	and	teaching	our	regular	workshops	as	well	as	
CAM	classes	for	the	Association.		The	Firm	has	a	strong	
commitment	to	our	legal	representation	in	the	Springs	
and	is	excited	to	have	one	of	the	Partners	now	serving	on	
the	AACS	Board.

uuuuuuuuuuuu

IMPORTANT CALENDAR DATES
		 The	June	Free	Client	Lunch	is	at	our	South	Lo-

cation,	Piccolo’s	Restau-
rant	at	East	Hampden	and	
South	Monaco.		The	at-
torneys	will	talk	about	cur-
rent	issues	in	the	multi-
family	housing	industry.		
The	lunch	starts	promptly	
at	11:30.		
	 Don’t	forget	to	sign	
up	for	the	Basic	Eviction	

Workshop	scheduled	for	Tuesday	June	20th	presented	by	
partner	Vic	Sulzer.		The	Workshop	begins	at	8:45	and	is	
held	in	the	Pavilion	Tower	I.		For	directions	please	con-
sult	our	“Events”	link	to	our	calendar	on	our	website.
	 Please	note	that	our	offices	will	be	closed	on	both	
Monday	July	3rd	and	Tuesday	July	4th	for	a	long	holiday	
weekend.	
	 You	can	sign	up	for	either	the	luncheon	or	the	
workshop	on	our	website	www.htspc.com	or	
www.milehighevictions.com	or	by	calling	Bethany	or	Matt	
at	the	office	303-699-3484.	

uuuuuuuuuuuu 

INTERESTING QUOTES 
THAT PROVIDE A SMILE

“I think animal testing is a terrible idea; they get 
all nervous and give the wrong answers.”
                                  
“A Freudian slip is when you say one thing but 
mean your mother.”
     
“What is a committee?  
 – A group of the unwilling, picked from the 
unfit, to do the unnecessary.”
                                 
“Madness takes its toll.  Please have exact 
change.”

“The graduate with a Science degree asks,   
 – ‘Why does it work?’ ”
“The graduate with an Engineering degree asks,
 – ‘How does it work?’ ”
“The graduate with an Accounting degree asks,   
 – ‘How much will it cost?’ ”
“The graduate with a Liberal Arts degree asks,
 – ‘Do you want fries with that?’ ”
     
“Karate is a form of martial arts in which people 
who have had years and years of training can, 
using only their hands and feet, make some of the 
worst movies in the history of the world.”
                                       
“I am not a vegetarian because I love animals;
I am a vegetarian because I hate plants.”
                                  
“A great many people think they are thinking 
when they are merely rearranging their preju-
dices.”

“668: The Neighbor of the Beast.”

“Experience is that marvelous thing that en-
ables you recognize a mistake when you make it 
again.”
     
“When I told the people of Northern Ireland that 
I was an atheist, a woman in the audience stood 
up and said,
 ‘Yes, but is it the God of the Catholics or 
the God of the Protestants in whom you don’t 
believe?’ ”

“Sorry, but my karma just ran over your dogma.”
     
“Drawing on my fine command of language, I said 
nothing.”
     
“Sacred cows make the best hamburger.”

“Sometimes I lie awake at night, and I ask, 
‘Where have I gone wrong?’  Then a voice says to 
me, ‘This is going to take more than one night.’ ”
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