
CAN A BREAKER BE BROKEN?
Reasonable Accommodations 

And Lease Break Fees
 
 Reasonable accommodation requests come in all 
shapes and sizes.  By now, you should know that you never 

deny a request without fully evaluat-
ing the request. Request for waiver 
of lease break fees may tempt you to 
break that rule.  You may think that 
a  resident’s request to have their 
lease break fees waived can’t possibly 
be a legitimate request for a reason-
able accommodation.  Perhaps sur-
prising to some, a disabled resident’s 
request for you to waive their lease 
break fees should be granted in some 

cases.  Like all requests for a reasonable accommodation, 
whether you should grant a request for lease break fees to be 
waived depends on the facts and circumstances of each case.
 Disabled residents usually ask for lease break waiv-
ers in two situations.  The resident becomes disabled, or 
the resident’s existing disability has become more severe.  
In both cases, the resident contends that the resident can 
no longer use and enjoy the premises on the same basis as a 
non-disabled resident.  Some disabled residents just want 
out of their leases with no fees.  Other residents may want to 
relocate.  For example, the resident may want to move from 

the third floor to the ground floor.
 Regardless of the facts, you should 
handle a resident’s request for their 
lease break fees to be waived like 
any other request for a reasonable 
accommodation.  You should first 
determine if the resident is disabled.  
If the resident is not disabled, as 
defined by the fair housing laws, the 
resident is not entitled to a reason-
able accommodation.  You do  

not have to waive lease break fees for any resident that is not 
disabled.  Based on client inquiries, disability is rarely at 

issue.  Residents asking for the lease break fees to be 
waived as a reasonable accommodation are almost always 
disabled beyond dispute. 
 What is at issue is the “necessity” of waiving the 
lease break fees.  When a disabled resident requests you 
to waive lease break fees, the resident must also prove that 
this request 
is “necessary” because of their dis-
ability.  The resident must show 
a direct nexus or connection 
between the requested accommo-
dation and the resident’s disability.  
According to the HUD/DOJ Reasonable 
Accommodation Guidelines, to show that a requested ac-
commodation may be necessary, there must be an iden-
tifiable relationship, or nexus, between the requested 
accommodation and the individual’s disability.  If there 
is no link between your lease break policy and a resident’s 
disability, you have no obligation to make a reasonable ac-
commodation by waiving lease break fees.  Sounds great.  
But applying the “necessity” test to a real world reasonable 
accommodation request for lease break fees to be waived 
can be very difficult.
CONTINUED ON PAGE 2

WHAT’S ON THE 2008 
CLIENT MENU?

 Who says there’s no such thing 
as a free lunch?  Every month, 
Firm clients are invited to lunch on 
us, and the 2008 client luncheon 
schedule is out now!  When you 
and your employees RSVP, you’ll 
not only enjoy a FREE tasty meal, 
but the chance to converse with the 
Firm staff and attorneys and your 
peers in the property management 
community.  In addition, Senior 

Managing Partner Mark Tschetter will speak on what you 
need to know NOW about what’s happening in the multi-
family housing industry. 
CONTINUED ON PAGE 2
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 In applying the test, you should consider whether 
the disabled resident has provided you with any informa-
tion that demonstrates that the accommodation request 
(waiver of the lease break fees) is necessary in any way to 
assist the disabled resident in dealing with the resident’s 
disability.  Would granting the request in any way mitigate 
the difficulties associated with the resident’s disability?  
Has the disabled resident shown that if the lease break fees 
aren’t waived, the resident would likely be denied an equal 
opportunity to enjoy the full benefit of the resident’s 
rented premises?  Will a waiver of the lease break fee af-
firmatively enhance the disabled resident’s quality of life 
by lessening the effects of the resident’s disability?
 Applying the necessity test to real world requests 

illustrates when requests should be 
granted and requests that can be proper-
ly denied.  An elderly resident’s son in-
forms you that the resident has Alzheim-
er’s, and is going to be relocated to an 
assisted living facility.  The son requests 
for the community to waive the lease 
break fees.  In this scenario, a waiver of 

the lease break fee is likely to affirmatively enhance the 
disabled resident’s quality of life by lessening the effects of 
the resident’s disability.  Arguably, the resident’s disability 
would make it impossible for him to use and enjoy the 
premises.  We would recommend waiving the fees.
 A resident relocates to Denver from somewhere.  
The resident has never had asthma problems.  Within 
weeks the resident develops severe asthmatic symptoms.  
The resident’s doctor writes you a letter stating that the 
Colorado climate is responsible for the resident’s asth-
matic symptoms, and the resident needs to move back to 
somewhere immediately.  If the resident relocated, the 
resident’s disability would be lessened.  We would recom-
mend waiving the lease break fees.  However, you could 
condition granting of the request upon receipt of ad-
equate documentation demonstrating that the resident ac-
tually intends to move from Colorado back to somewhere.
 A third floor resident’s hip degen-
erates requiring hip replacement surgery.  
The resident can no longer climb the stairs 
without agonizing pain.  The resident asks 
for the lease break fees to be waived.  If you 
offer to relocate the resident to a ground 
floor unit, but the resident refuses, you 
would not have to waive the fees.  If you 
do offer to relocate, and your commu-
nity charges relocation or other fees, you 
should waive these fees because the move 
was necessitated by the resident’s disability. 

 If you do not offer to relocate or have no available units, 
the safer course of action would be to waive any lease 
break fees.
 A resident suffers from severe depression.  The 
depressed resident loses his job because of the resident’s 
depression.  The depressed resident cannot pay the rent.  
The resident wants out of his lease because he is going to 
move back home.  The resident wants to break his lease, 
and for you to waive all lease break fees.  Generally, this 
type of request could be denied.  The resident is probably 
going to be just as depressed at home.  What the resident 
has really asked for is an accommodation to his financial 
circumstances.  You have no obligation to accommodate 
a resident’s financial circumstances.  If a disabled resi-
dent who asks to be let out of his lease will be in the same 
adverse circumstances regardless of where he lives, this is 
a strong indication that the requested accommodation is 
not necessary, and may be, or probably is a request for a 
financial accommodation.
 Similar to evaluating any request for an ac-
commodation, you must have all of the facts to make 
an informed decision.  The outcome of the depressed 
resident’s case could change if the facts are different.  For 
example, the depressed resident’s doctor informs you that 
the resident needs to relocate to a mental health facility to 
be placed on suicide watch.  Frequently, no single fact will 
determine whether the request should be granted.  But an 
important part of any analysis is determining the direct 
benefit to the disabled resident.  If you waive the lease 
break fees, will this directly help the disabled resident 
cope with their disability?

CONTINUED ON PAGE 3

WHAT’S ON THE 2008 CLIENT MENU?
CONTINUED FROM PAGE 1

The 2008 schedule is below.  The first client lun-
cheon of 2008 will take place at the Rock Bottom 
Brewery in Westminster on Friday January 18th.  
Space is limited, so RSVP today online at htspc.
com or by contacting Matt at matt@htspc.com or 
303-699-3484.
 JANUARY    18TH NORTH
 FEBRUARY    15TH SOUTH
 MARCH    21ST  NORTH
 APRIL     18TH SOUTH
 MAY     16TH NORTH
 JUNE     20TH SOUTH
 JULY     18TH NORTH
           AUGUST    15TH SOUTH
 SEPTEMBER    19TH NORTH
 OCTOBER    17TH SOUTH
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 Many commentators take the position that re-
quests to have lease break fees waived are always requests 
for an accommodation to financial circumstances.  This 
is true in most circumstances.  However, at least one 
court has ruled that circumstances may exist justifying the 
waiver of lease break fees as a reasonable accommodation. 
 Thus, arbitrarily or routinely denying a lease 
break waiver request is risky.  Risk analysis is a mandatory 
consideration in all reasonable accommodation requests.  
In close cases, risk analysis dictates that accommodations 
should be granted.  It makes no financial sense to insist 
on collecting $3,500 in lease break fees at the cost of 
having to spend $20,000 defending a federal court fair 
housing discrimination suit.
 Assuming that a resident is disabled and needs 
the lease break fees waived, the waiver of lease break fees 
must also be reasonable under the circumstances.  Courts 
have set forth some key factors they will consider when 
determining whether the waiver of fees for disabled 
residents is reasonable.  Courts 
will look at the amount of fees 
imposed, the relationship between 
the amount of fees and the overall 
housing cost, the proportion of 
other tenants paying such fees, 
the importance of the fees to the 
landlord’s overall revenues, and 
the importance of the fee waiver to 
the handicapped resident.  Based 
partially on this test, a court would more likely hold that 
it would be reasonable for large owners and management 
companies to waive lease break fees.  
 Evaluating reasonable accommodation requests is 
not an exact science, and never will be because reasonable 
accommodation requests turn on the facts and circum-
stances of each request.  Problems in evaluating lease 
break waiver requests are more likely to result when you 
don’t have sufficient information to evaluate the request.  
If you deny a request for waiver of lease break fees, you 
should always inform the resident in writing of your un-
derstanding of the factual basis for the request, and why 
the request has been denied.  For example, the resident 
hasn’t provided sufficient, or any information regard-
ing why a waiver of the lease break fee will affirmatively 
enhance the disabled resident’s quality of life by lessening 
the effects of the resident’s disability.  Finally, when deny-
ing a request, you should always inform the resident that 
you are open to further discussion of the issue, and would 
promptly consider any additional information that the 
resident provides.

uuuuuuuuuuuu
 

FIRM KICKS OFF 

HOLIDAY SEASON 
WITH  CLIENT PARTY
 What a way to start the post-Thanksgiving Holiday 

Season!  On Fri-
day, November 30, 
the 2007 Hopkins 
Tschetter Sulzer 
Client Holiday Party 
was a tremendous 
success, and we 
couldn’t have done it 
without you!  It was 
evident right from 

                                                                   the start that the 
evening would reflect the holiday spirit of  Eat, Drink and be 
Merry.  A new record number of partygoers enjoyed deli-
cious catered hors d’oeuvres, great drinks and music while 
celebrating the season with their multi-family housing peers, 
the Firm attorney’s and staff.   We at the Firm feel that this 
was our best client party to date!  
 No doubt 
the highlight of the 
event was the drawing 
for 5 fabulous prizes.  
Patrick Marchiondo of 
Quality Property Man-
agement won a Canon 
Power Shot 8 mega-
pixel camera, Helen
Levy, an independent 
owner won an 80GB iPod, Robert Quintana won a 10” Pol-
oroid Portable DVD Player, Gen Wooden of Home Connec-
tions, LLC won a $150 gift card to Outback Steak House and 
Lori Mora, Pillar Property Services LLC took home a crisp 
$100 bill.
 Needless to say, all of our guests seemed to be very 
full of holiday cheer!  If you were unable to make it this year, 
make sure that next year you don’t miss out on the party that 
our clients and Firm are still buzzing about!
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Riverstone Guests-Tina Lombardi, Mary Wessler, 
Abby Jameson, Tim Reida and Mark

Prize Winners Patrick Marchionodo, Helene Levy, 
Gen Wooden, Lori Mora and  Robert Quintana



I want to go back to a 
time when:
Decisions were made by going “eeny-meeny-miney-mo.”

Mistakes were corrected by simply exclaiming, “do over!”

“Race issue” meant arguing about who ran the fastest.

Money issues were handled by whoever was the banker in “Mo-

nopoly.”

Catching the fireflies could happily occupy an entire evening.

It wasn’t odd to have two or three “best friends.”

Being old referred to anyone over 20.

The net on a tennis court was the perfect height to play volleyball 

and rules didn’t matter.

The worst thing you could catch from the opposite sex was coo-

ties.

It was unbelievable that dodgeball wasn’t an Olympic event

Having a weapon in school meant being caught with a slingshot.

Nobody was prettier than Mom.

Scrapes and bruises were kissed and made better.

Getting a foot of snow was a dream come true.

Abilities were discovered because of a “double-dog-dare.”

Saturday morning cartoons weren’t 30-minute ads for action 

figures.

No shopping trip was complete unless a new toy was brought 

home.

“Oly-oly-oxen-free” made perfect sense.

Spinning around, getting dizzy and falling down was cause for 

giggles.

The worst embarrassment was being picked last for a team.

War was a card game.

Water balloons were the ultimate weapon.

Baseball cards in the spokes transformed any bike into a motor-

cycle.

Taking drugs meant orange-flavored chewable aspirin.

Ice cream was considered a basic food group.

Older siblings were the worst tormentors, but also the fiercest 

protectors.

If you can remember most or all of 

these, then you have LIVED!!!

IMPORTANT DECEMBER DATES
December 25th - Firm & Courts Closed                                 
                 Christmas Holiday 

January 1, 2008 -Firm & Courts Closed    
                                     New Year Holiday 

December  2007 Page 4Landlord News

Clients Enjoy Hospitality 
At Firm Holiday Party


