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  SECURITY DEPOSITS 101 
 
If you are in the rental industry, you must have a solid 
understanding of security deposit law.  Security deposit 
law in Colorado comes from two primary sources.   The 

Colorado 
Security De-
posit Statute 
(the “statute”) 
that applies to 
every security 
deposit and 
the Colorado 

Real Estate Commission Rules (the “rules”) which apply 
to all security deposits being held by real estate brokers.  
If the Real Estate Commission rules apply to you, you 
must comply with both the statute and the rules.
 The statute establishes key legal requirements 
for security deposits in Colorado.  A security deposit is 
defined as any sum of money (no matter what you call it) 
whose purpose is to secure performance of a lease.  When 
a tenant moves out, you must account for the tenant’s 
security deposit.  If you don’t return the full deposit, 
accounting means providing the exact reasons why you 
kept all or any portion of the security deposit.  You have 
to provide the accounting within thirty days of when the 
tenant moves out or when the lease terminates, whichever 
is later.   You can extend the accounting period up to sixty 
days by agreement in your lease.  
 If you fail to provide the accounting by the dead-
line, you forfeit all rights to withhold any portion of the 
security deposit.  If a tenant disagrees with your security 
deposit accounting, the tenant has the right to sue you.  If 
the court finds you shouldn’t have withheld the security 
deposit or any portion of it, the court can award the ten-
ant three times the amount of the security deposit wrong-
fully withheld, plus the tenant’s attorneys’ fees and costs.  
The statute specifically provides that any lease provision 
or other agreement which attempts to alter or waive a ten-
ant’s security deposit rights is void.  The prime directive 
of the security deposit statute is to make it impossible for 
a landlord to alter a tenant’s security deposit rights. 
continued on page 2

INTERESTING QUESTIONS
Question:
My resident was backing down the stairs carrying a 
38-pound bag of clothes and fell and broke her wrist. 
Can I be sued and a judgment obtained against me?

Answer:
You could only be liable if you were negligent in the 
way you maintained the stairs and your negligence was 
a proximate cause of the injury. You should notify your 
insurance carrier as soon as possible.

Question:
Our window was 
broken by a golf ball 
hit by the tenant of a 
neighboring property. 
They admitted they 
owed me for a new 
window but moved 
away before I could 
collect on it. Is the 
owner of the property 
responsible because it was their tenant?

Answer:
The owner of rental property is not normally responsible 
for the unforeseeable acts of their
tenant. In order for the owner to be liable, you would 
have to prove that the owner knew or
should have known his tenant would have caused physical 
damage to your property.

Question:
How long is an eviction kept on credit reports? Does it 
state the apartment complex or the owner’s name on the 
credit report?

Answer:
Credit bureaus delete judgments from a consumer’s credit 
report after seven years. The apartment complex will 
appear on the credit report as the plaintiff in the eviction 
case if the case is filed in court with the apartment com-
plex named as the plaintiff.
continued on page 2
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SECURITY DEPOSITS 101 
continued from page 1
 Now that you know the statute’s key points, lets 
discuss some of the most common statutory security 
deposit mistakes.  At or near the top of the list is the “old 
it’s not a security deposit ploy”.  Just because somebody 
calls it something other than a security deposit doesn’t 
mean it is not a security deposit.  Remember, it doesn’t 
matter what you call it.  If its purpose is to guarantee that 
the tenant will meet their lease obligations, then it is a 
security deposit.  
 For the ill informed, this ploy can result in 
significant liability.  Because they call it something else, 

some landlords 
wrongly conclude 
that they are im-
mune from all of 
the statute’s re-
quirements.  When 
a landlord wrong-
fully believes that 
they are immune to 
all security deposit 
laws, the landlord 
usually violates 

every security deposit law.  A close second to the “it’s not a 
security deposit” is lease language that makes the security 
deposit “non-refundable” or language that results in the 
tenant automatically forfeiting the security deposit upon 
the occurrence or non-occurrence of some event.  Lease 
language creating non-refundable security deposits or 
resulting in automatic forfeiture of a security deposit are 
not enforceable in court.  See prime directive.  Non-
refundable language, in addition to being unenforce-
able, can also kill you in court.  Judges will immediately 
conclude that you are an unreasonable and overreaching 
landlord when you use this type of lease language.
 If you have been around the security deposit 
block a time or two, you know that attorneys’ fees are a 
critical component of security deposit litigation analy-
sis.  Under the statute, you pay the tenant’s attorneys’ 
fees if you lose.  You shouldn’t risk incurring $6000 in 
attorneys’ fees trying to withhold a $300 deposit.  Why 
$6000? Because a tenant’s attorney can easily ask for 
$3000 to $4000 in attorneys’ fees in a security deposit 
case, and you also have to pay us to defend you.  Some 
Landlords have designed the perfect solution to get a shot 
at the $300 deposit without risking the $6000 in attor-
neys’ fees. These landlords have drafted lease language 
that provides that no one gets attorneys’ fees in security 
deposit litigation.  The only problem is that any lease lan-
guage that alters a tenant’s security deposit rights is void 
because it violates the prime directive.  Landlords’ efforts 
continued on page 3

INTERESTING QUESTIONS
continued from page 1

Question:
My understanding is that unlawful detainer actions 
remove the tenant from a specific rental unit. My conten-
tion is that the tenant is also not allowed anywhere on 
the premises of the common areas of the premises after 
an eviction. Frequently the evicted tenant hangs around 
the premises and causes additional problems out of spite. 
What can be done and what are my legal rights as owner?

Answer:
If an evicted tenant returns to the common area of the 
rental property without invitation by any of the current 
residents, or without your permission or consent, he or 
she is trespassing. The common area of the apartment 
community is under the direct control of the owner 
and manager, and anyone present without authority or 
consent is guilty of trespass.  The landlord can provide 
the former tenant with a trespass notice.  If the former 
tenant returns after receiving the notice, the landlord can 
contact the police.

Question:
Can a resident legally drink alcohol in the outdoor com-
mon areas of an apartment community?

Answer:
Landlords have the right to restrict the drinking of alco-
hol in the common areas of the premises.

Question:
What are the reasons that a tenant can legally break a lease 
agreement? Is relocation due to a job change a legal rea-
son to break the lease?

Answer:
Relocation of a job by a tenant is not a legal reason to 
break a lease, unless the lease allows for this specific event, 
or if the tenant qualifies under the Service Member Civil 
Relief Act.  (Information on this law is available in the 
THS Resource Library on our website)
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SECURITY DEPOSITS 101 
continued from page 2
to alter a tenant’s security deposit rights are not limited 
to an attorneys’ fee provision.  Again, all such efforts will 
fail in the end.  Don’t violate the prime directive by using 
lease language that attempts to alter a tenant’s security 
deposit rights. 
 In the business, the required security deposit 
accounting is known as a SODA (statement of deposit 
account).  New landlords and managers sometimes fail 
to send the required SODA when a tenant owes them 
money.  These landlords erroneously conclude that a 
SODA is not required if a tenant’s entire security deposit 
is withheld for substantial damage to the property.  “Why 
should I have to send an accounting, the tenant destroyed 
my property”?  You always have to send a SODA because 
the law requires it, no exceptions.  
 We have also seen landlords attempt to ignore 

the clear consequences 
of not timely sending a 
SODA.  “ I’m not going 
to refund a deposit to 
a tenant that owes me 
money, just because I 
forgot to send the ten-
ant his SODA within 
thirty days”.  We can’t 
make this any clearer.  
If you blow the SODA 

deadline, you may not withhold any portion of a tenant’s 
security deposit for any reason.  You can still pursue the 
tenant if he owes you money.  You just can’t collect the 
money from the tenant’s security deposit.  Also remember 
that blowing the deadline includes failure to timely send-
ing the SODA, and not including any security deposit 
refund owed.  Under the statute, the refund must accom-
pany the SODA, or you haven’t complied. 
 While we see countless SODA charges that ten-
ants may dispute, a tenant can always successfully dispute 
a SODA charge for a security deposit that the tenant 
never paid.  The SODA charge results because the tenant 
couldn’t pay the entire security deposit at move-in.  As a 
result, the landlord agrees to allow the tenant to move in 
based on the tenant’s promise to pay the security deposit 
in installments. Frequently the tenant never pays the 
security deposit.  If a tenant fails to pay an agreed upon 
security deposit, the landlord cannot charge on the SODA 
the amount of the unpaid deposit.  Upon move-out, a 
tenant is required to pay what the tenant owes, not what 
the tenant agreed to deposit as security to cover what the 
tenant owes.
 Real Estate Commission rules also establish key 
security deposit requirements for brokers that are in 
continued on page 4

The 
Eviction Educator

Providing You With The Eviction
Tips of the Month

1. We sporadically receive photos of demands. Please do 
not send photos of your demand because it just delays the 
process, as we need a legible scan or fax of your original 
demand in order to file your demand with the court.  The 
court does not accept photos.

2. The process of obtaining writs, as set forth by the 
court, normally takes 
approximately 3-4 
business days after 
the court hearing but 
can occasionally take 
more time. The Firm 
is unable to change the 
timeframe for writ issuance, as we are at the mercy of the 
courts to issue our paperwork. 

3. Another resource provided to our clients is the Firm 
Eviction Filing Calendar that is posted on our website at 
thslawfirm.com/evictions/filing-calendar/.   It is a good 
idea to routinely check the calendar for upcoming holi-
days or court furlough days, as this affects THS filing 
deadlines and you may need to send your demands earlier 
than you would normally do. 

        JJJJJJJJ
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IMPORTANT THS AUGUST DATES
   

August 10th  Subsidized Eviction Boot Camp 
   HTS Lower Conference Center 
   3600 S. Yosemite Street  
   Denver, CO   
   
   

8:30 a.m. - 11:30 a.m.

August 17th  South Client Lunch
   Dave & Busters   
   Denver- So. Colorado Blvd 
   11:30 a.m. - 1:00 p.m.

August 24h  Summer Client Party  
   Crestmoor Swim & Tennis Clug 
   101 So.  Kearney St.  Denver 
   5:00 p.m. - 9:00 p.m.

August 31st  DENVER COURTS CLOSED 
   Furlough Day
    



SECURITY DEPOSITS 101 
continued from page 3
addition to the statutory security deposit requirements.   
The Real Estate Commission rules apply to you if you fee 
manage rental units.  Fee management landlords (prop-
erty management companies) must deposit all secu-

rity deposits into 
trust accounts 
separate from 
other money.  If 
you accepted or 
receipted for a 
tenant security 
deposit, you may 
not deliver the 

security deposit to the owner without the tenant’s written 
authorization in a lease, or unless you have given the ten-
ant written notice via first class mail.  Landlord’s notice 
of transfer to the owner must include the owner’s true 
name and address, be sent by first class mail, and inform 
the tenant of the procedure for requesting a return of 
the security deposit.  The management agreement with 
the owner must also place financial responsibility on the 
owner for the return of any security deposit delivered to 
the owner.  Based on our review of countless management 
agreements, security deposits are often inadequately ad-
dressed in management agreements.
 Fee property management companies make 
several common mistakes that violate Real Estate Com-
mission rules when handling security deposits.  When a 
property management contract is over, the management 
company performs a final accounting for the owner, and 
transfers all money being held in trust for the owner, 
including security deposits, to the owner.  The transfer of 
all funds, including security deposits, at the completion 
of a management 
contract triggers 
the requirement 
to provide notice 
to the tenants 
that the security 
deposits are being 
transferred to the 
owner.  However, 
some management 
companies fail to provide the required notice.  Other 
management companies make the mistake of hand deliv-
ering the required notice.  Again, the notice must be sent 
by first class mail.
 Management companies also wrongly conclude 
that based on the management arrangement, the security 
deposit rules do not apply to them.   For example, man-
agement contracts often require that all money received 
continued on page 5
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SECURITY DEPOSITS 101 
continued from page 4

by a management company, including security deposits, 
to be deposited into an owner controlled bank account.  
Based on this language, management companies errone-
ously conclude that the have “not received money (secu-
rity deposits) belonging to others”, but have only collected 
the money for the owner.  The owner received the secu-

rity deposit 
because 
the secu-
rity deposit 
was depos-
ited into 
the owner’s 
bank ac-
count.  
However, 

under commission rules, receiving money belonging to 
others doesn’t mean to deposit and control the money.  
Receiving means to take possession, not deposit.  This 
interpretation is also supported by another Commission 
rule that provides a broker receipting for a deposit can’t 
transfer the deposit to an owner without authority in a 
lease or without providing written notice to the tenant.

continued a

 Given the rules, owner demands in management con-
tracts, and modern banking capabilities, management 
companies need to pay particular attention to the sweep 
account.  Many owners now require all money be depos-
ited into a sweep account.  A sweep account, as its name 
implies, is swept usually on a daily basis.  If the manage-
ment company is depositing all money, including security 
deposits, into the sweep account, all security deposits are 
being transferred to the owner.  Accordingly, the manage-
ment company should recognize this fact, bring this legal 
requirement up during management contract negotia-
tions, and make sure that the management agreement 
complies.  
 Methods of compliance include having the ten-
ant’s lease providing authority for such transfer, giving 
the tenant written notice in the tenant lease, or having 
the tenant write separate checks (one for security deposit 
and another for all other fees due when leasing).  How-
ever, based in our involvement in management contract 
negotiations, none of these solutions are ideal, and some 
are strongly resisted by owners.  For these reasons, we 
have worked with clients to develop alternative solutions.  
Regardless of the solution, the issue must be identified 
and addressed, or the rules will likely be violated.
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