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HOW TO DEAL WITH 
RESTRICTED BREEDS
 Restricted breed disputes arise frequently.  Most 
communities have at least some breed or weight restric-
tions.  Because restricted breed requests usually involve a 

request for an exception 
to the community’s breed 
restriction policies based 
upon disability,  most 
restricted breed issues in-
volve fair housing laws. Ac-
cordingly, you can’t effec-
tively deal with restricted 
breed issues without being 
trained on how to handle 
reasonable accommodation 

requests.  The restricted breed issue is further compli-
cated by local ordinances banning certain breeds, and by 
the conflict between the American’s with Disabilities Act 
(“ADA”) and the Fair Housing Act (“FHA”).  Many com-
munities struggle needlessly with restricted breed issues 
involving non-disabled tenants simply because the issue is 
not adequately dealt with in leasing criteria and leases.
 When a non-disabled tenant wants an animal on 
the restricted breed list, the issue does not involve fair 
housing laws.  Only disabled individuals (as defined by FH 
law) are entitled to exceptions to restricted breed policies.  
When the tenant is not disabled, the dispute is over the 
animal’s classification.  Despite the appearance of the dog, 
the tenant swears on their mother’s grave that it is not a pit 
bull.  
 This issue can easily be solved (and more impor-
tantly entirely avoided) with appropriate language in both 
your leasing criteria and lease.  Both documents should 
make it clear that regardless of the tenant’s representation 
as to the breed or classification of any animal, the land-
lord shall make the final determination as to the breed or 
classification of any animal in landlord’s sole and absolute 
discretion.  When the potential tenant is put on notice be-
fore applying that you are going to make the call on their 
animal and that prohibited animals are not allowed, 
continued on page 2

1. If a demand is sent to us before it has expired, we can-
not file it until the expiration date.  Once the expiration 
date is reached, prior to filing,  we must reconfirm the 
demand with you as well as the fact that the resident has 
not paid, complied, or 
moved within the period 
covered by the notice.  
After confirmation of 
this information, we can 
then proceed with your 
case. 

2. When you file a case 
with us please be aware that your tenant has the right to 
file an answer and,on occasion, tenants do exercise their 
option to file a reply.  If the tenant files an answer, it is 
usually set for court the following week. You will be need-
ed at the hearing so it is important, when you file, that 
you let us know if you will be unavailable during specific 
times in order for us to plan and schedule appropriately 
to accommodate your availability.

3. If you are a current client of the Firm and have ac-
quired a new property, or have a new or additional entity 
under which you will be filing, please contact our office 
prior to filing as we will need to set up an additional new 
account for you.  Alternatively, if you are a client who has 
not filed with us in the past two years or longer, please 
contact us prior to filing your case in order to complete 
the appropriate paperwork to update your account.
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  3600 S. Yosemite Street
  Denver, CO 80237
  8:30am - Noon



HOW TO DEAL WITH RESTRICTED BREEDS
continued from page 1
a non-disabled prospective tenant is much less likely to try 
to sneak a restricted breed animal onto the property, and 
then plead ignorance or argue about the animal’s breed.
 Many managers and landlords go wrong on the 
restricted breed issues because of what they have read 
about service animals under the ADA.  Clients tell us that 
under recent ADA regulations only dogs that are spe-

cifically trained to 
perform a task for a 
disabled individual 
can be service 
animals, and the 
ADA does not allow 
comfort, com-
panion, or emo-

tional support animals.  Is this true?  Yes, this is a correct 
statement of ADA law.  Unfortunately, ADA law does not 
control rental housing.  Anyone that has ever attended a 
THS fair housing class knows that the ADA has little ap-
plicability to rental housing.  The FHA controls almost 
exclusively restricted breed issues involving rental hous-
ing.  Under the FHA, assistive animals do not need to be 
trained or certified, and include service animals, support 
animals, assistance animals, or therapy animals (compan-
ion or emotional support animals).
 In April of this year, HUD published a memo en-
titled “Service Animals and Assistance Animals for People 
with Disabilities in Housing and HUD-Funded Pro-
grams” (“Service Animal Memo”).  HUD’s Service Animal 
Memo states, “breed, size, and weight limitations may not 
be applied to an assistance animal.”  For some this may be 
news.  However, for those of you who have sought advice 
from us or attended our fair housing classes, this is not 
new or surprising.  We have always advised our clients to 
handle restricted breed requests just like any other rea-
sonable accommodation request.  HUD’s Service Animal 
Memo makes it clear that “housing providers are to evalu-
ate a request for a reasonable accommodation to possess 
an assistance animal 
(including requests for 
restricted breed animals) 
using the general prin-
ciples applicable to all 
reasonable accommoda-
tion requests.”
 As with any 
reasonable accommoda-
tion request, the issues 
are disability, need, and reasonableness.  Does the person 
seeking to use and live with the restricted breed animal 
have a disability? Disability under fair housing law gener-
ally means a physical or mental impairment that substan-

tially limits one or more major life activities.  Does the 
person making the request have a disability-related need 
for an assistance animal?  Does the animal work, provide 
assistance, perform tasks or services for the benefit of a 
person with a disability, or provide emotional support 
that alleviates one or more of the identified symptoms or 
effects of a person’s existing disability?
 If the tenant or potential tenant is obviously 
disabled and obviously has a disability related need for 
the assistance animal, you must grant the request for a 
restricted breed animal.  For example, if a blind prospect 
requests a German Shepherd, which is on your restricted 
breed list, over the weight limit, or both, you would have 
to grant the request.  You could not require or request 
further documentation because both the tenant’s disability 
and need for this particular assistance animal is obvious.
 You may not deny requests for restricted breeds 
simply because you are uncertain whether the tenant 
requesting the animal is disabled or has disability related 
need.  In “a not sure scenario”, the law imposes a duty 
upon you to open and maintain a dialog with the tenant to 
ascertain the tenant’s qualifications for the animal.  You 
can and should ask the tenant to submit reliable docu-
mentation of a disability 
and their disability-related 
need for an assistance ani-
mal.  If the tenant’s disabil-
ity is readily apparent, but 
their need for the assistance 
animal is not, you may 
only request documenta-
tion regarding the tenant’s 
disability-related need for 
the animal.
 You do not have to allow a restricted breed if the 
requested animal poses a direct threat to the health or 
safety of others.  Remarkably, HUD regulations apply the 
same direct threat analysis to assistive animals that HUD 
applies to people.  The determination of whether an as-
sistance animal poses a direct threat must be based on an 
individualized assessment of the specific service animal’s 
current conduct or recent history, and not on fears, 
stereotypes, or generalizations.  The individual assess-
ment must consider the nature, duration, and severity of 
the risk of injury; the probability that the potential injury 
will actually occur; and whether reasonable modifications 
of rules, policies, practices, procedures, or services will 
reduce the risk.  This means you cannot automatically 
disqualify pit bulls or Rottweilers because they account 
for the majority of dog attacks.  Rather the focus is on 
whether the specific pit bull or Rottweiler have a history 
of attacking others.  
 Even more remarkable and similar to direct 
threat analysis for people, under HUD regulations you 
continued on page 3

August 2013 PAge 2Landlord News



HOW TO DEAL WITH RESTRICTED BREEDS
continued from page 2
can’t reject a restricted breed that has a specific history 
of violent attacks until you have explored with the tenant 
whether there is any action that the tenant has taken or 
will take that would reduce the animal being a threat.  Ex-

amples in the regulations 
include obtaining specific 
training, medication, or 
equipment for the ani-
mal.  Since a tenant may 
not be entirely forthcom-
ing about the history of a 
restricted breed, you may 
ask the tenant’s previous 
landlord if there were 

problems with the animal.  In summary, you can elimi-
nate or deny a restricted breed animal if the animal has 
a recently been a threat to the health or safety of others, 
and the animal’s owner has not or will not take action to 
reduce or eliminate the risk.
 You can also deny or eliminate a restricted breed 
animal if the specific assistance animal in question would 
cause substantial physical damage to the property of oth-
ers that cannot be reduced or eliminated by a reasonable 
accommodation.  Again, are there steps that can be taken 
to prevent the animal from damaging property, and is the 
tenant willing to take them?  As a practical matter, this 
provision of the law has little if any real world applicabil-
ity to prevent damage because the animal’s propensity for 
damaging property is almost never known until after the 
animal is at the community.  Thus, the provision appears 
only useful in removing a problem restricted breed ani-
mal once the damage is done.
 You may also deny a restricted breed dog based 
upon reasonableness.  Like most reasonable accommoda-
tion requests a request is legally unreasonable if it imposes 
an undue financial and administrative burden or would 
fundamentally alter the nature of your services.  While 
possible, we have never seen a restricted breed request 
that “fundamentally altered the nature of” one of our 
client’s housing 
services.  Thus, 
the reasonableness 
issue almost always 
comes down to 
cost.  Everyone 
in the industry 
should always 
remember two key 
points when evaluating the cost (reasonableness) of a ten-
ant’s accommodation request, including when the request 
involves a restricted breed animal.  First, the federal
continued on page 4

THERE ARE ALWAYS 
MORE QUESTIONS 

AND MORE ANSWERS
1.  Question:
Is a new owner subject to the pet policy of a previous 
owner with month-to-month agreements?
Answer:
Yes, but the terms of a month-to-month agreement 
can be changed by properly serving a notice of change 
of terms of tenancy on the tenant.  The length of time 
of the notice can vary  by what is in your lease.

2. Question:
What is the best way to handle the 31-day month? 
When a tenant moves in mid-month, is it best to pro-

rate the remaining 
days until the 31st or 
is it best to ignore 
the 31st day and 
consider all months 
to be 30 days?
Answer:
There is no specific 
law on point  but 
most judges use a 

30-day month to calculate daily rent notwithstanding 
the number of days in the month.

3. Question:
What should I do if I suspect drugs are being sold out 
of one of our apartments?
Answer:
Call the police and report the incident.  Document all 
of the calls and what you said, did and observed.  Po-
lice action can be very useful in proving a substantial 
violation of your lease.

4. Question:
If a resident dies and we discover the body, should we 
call the police first or a family member?
Answer:
Call the police and give them the names and addresses 
of the family members. For more detailed informa-
tion refer to the Firm’s information on Tenant Death 
in the Resource Library  Section of our website.

5. Question:
What happens if we rent to someone who is under 18 
and is not an emancipated minor?
continued on page 6
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HOW TO DEAL WITH RESTRICTED BREEDS
continued from page 3
government and you do not and will not agree on what 
constitutes an unreasonable cost.  Second, and most im-
portantly, the third prong of the reasonable accommoda-
tion test (reasonableness) is not for novices to determine.  
If the tenant is disabled and has a disability related need 
for a restricted breed animal, and the only issue is wheth-
er the request is reasonable, you should always consult 
with us before making any determinations.
 Granting a disabled tenant’s request for a re-
stricted breed animal normally does not result in sig-

nificant costs to the 
landlord.  How-
ever, insurance 
related costs are 
one exception.  A 
2006 HUD memo 
entitled “Insurance 
Policy Restrictions 
as a Defense for 

Refusals to Make a Reasonable Accommodation” ad-
dresses insurance related issues.  The memo states that 
“if a housing provider’s insurance carrier would cancel, 
substantially increase the costs of the insurance policy, or 
adversely change the policy terms because of the presence 
of a certain breed of dog or a certain animal, HUD will 
find that this imposes an undue financial and administra-
tive burden on the housing provider.”  
 Because HUD or the Colorado Civil Rights Divi-
sion (“CCRD”) will scrutinize your insurance if a tenant 
files a fair housing complaint, you should never deny a 
restricted breed reasonable accommodation request based 
on insurance grounds unless you have carefully evalu-
ated your specific insurance situation.  Since the CCRD 
will request your policy, you should verify that the policy 
doesn’t cover attacks from restricted breeds.  However, 
you shouldn’t stop there.  You should also obtain from 
your insurance carrier a statement that liability from re-
stricted breeds isn’t covered, and that if restricted breeds 
are allowed on the property the carrier would either 
cancel the policy, substantially increase the premium (a 
specific amount would be great), or otherwise adversely 
change the terms of the policy.  Finally, because the 
CCRD may investigate whether the insurance is available 
from another carrier, you should be prepared to dem-
onstrate that you shopped a number of carriers, and all 
carriers either didn’t cover restricted breeds or adversely 
changed policy terms to get coverage.
 Whether you can reject a restricted breed based 
on a local ordinance is a legal grey area.  Aurora, Castle 
Rock, Commerce City, Denver, Fort Lupton, La Junta, 
Lone Tree, and Louisville all ban pit bulls.  HUD has not 
continued on page 5
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HOW TO DEAL WITH RESTRICTED BREEDS
continued from page 4
issued specific guidance under the FHA on this issue.  
However, in responding to public comments on ADA 
rule changes, HUD stated that “the Department does not 
believe that it is either appropriate or consistent with the 
ADA to defer to local laws that prohibit certain breeds of 
dogs based on local concerns that these breeds may have 
a history of unprovoked aggression or attacks . . .  Some 
jurisdictions have no breed restrictions. Others have re-
strictions that, while well-meaning, have the unintended 
effect of screening out the very breeds of dogs that have 
successfully served as service animals for decades without 
a history of the type of unprovoked aggression or attacks 

that would pose a 
direct threat, e.g., 
German Shep-
herds.”

 Regardless of 
HUD’s com-
ments on the ADA 
regulation, a pit 
bull is still illegal 
in Denver (it shall 

be unlawful for any person to own, possess, keep, exercise 
control over, maintain, harbor, transport, or sell within 
the city any pit bull).  Almost every lease requires that a 
tenant not break the law.  Further, you should not be re-
quired to aid and abet a tenant’s illegal conduct.  Similar 
to marijuana issues, the conflict between Federal and local 
law places landlords in a no-win situation.  A landlord 
can either deny the tenant’s request and risk a fair housing 
discrimination complaint, or allow the dog, and thus be 
complicit with the tenant’s illegal conduct.  On balance, a 
strong argument could be made that a tenant’s request for 
a restricted breed in a jurisdiction that makes the breed 
illegal is unreasonable.  Alternatively, landlords can grant 
the request, but inform the tenant that since the breed is 
illegal in the jurisdiction, the landlord will be reporting 
the animal to the appropriate authorities, and the tenant 
can sort the issue out with them. 
 The key to restricted breed disability related is-
sues is to analyze the issue like any reasonable accommo-
dation request.  Remember, every request for a reasonable 
accommodation is a highly specific factual inquiry.  Does 
the requestor meet the FHA definition of disability in 
general, and specifically does the disability substantially 
limit a major life activity?   It’s not OK, to ask a tenant’s 
doctor for specific medical records regarding a tenant’s 
depression.  However, being “disabled” can mean a lot of 
things.  The legal test requires a substantial limitation of 
a major life activity.  Major life activities are those activi-
ties of central importance to daily life and are defined by 
Federal regulations as caring for one’s self, performing 
manual tasks, walking, seeing, hearing, speaking, breath-

ing, learning and working.  While these are the activities 
defined in the regulations, HUD has also said this isn’t an 
exhaustive list.  The term “substantially limits” suggests 
that the limitation is “significant” or “to a large degree.”  
 Based on the law, if these issues aren’t readily ap-
parent (obvious), you can seek verification (documenta-
tion) that the tenant meets these requirements.  Does the 
requestor have a physical or mental impairment?  Does 
the requestor’s physical or mental impairment substan-
tially limit a major life activity?
 If the tenant’s need for a restricted breed animal 
is not obvious, you may also seek verification on this issue 
as well. To show that a requested accommodation may be 
necessary, there must be an identifiable relationship, or 
nexus, between the requested accommodation and the 
tenant’s disability.  Thus, in the case of assistance/service 
animals, an individual with a disability must demonstrate 
a nexus between his or her disability and the function the 
service animal provides.  This means that you may require 
tenants who request a restricted breed animal as an emo-
tional support animal to provide documentation from 
a physician, psychiatrist, social worker, or other mental 
health professional that the animal provides support that 
alleviates at least one of the identified symptoms or effects 
of the existing disability.  Such documentation is suf-
ficient if it establishes that an individual has a disability 
and that the animal in question will provide some type of 
disability-related assistance or emotional support.
 As part of the documentation process and main-
taining a dialog in addressing the tenant’s request (HUD 
regulations require you to maintain a dialog to address a 
tenant’s reasonable accommodation request), you can ask 
further questions and seek documentation that are par-
ticularly applicable to restricted breed reasonable accom-
modation requests.  With respect to restricted breed emo-
tional support animals, how long the tenant has had the 
animal is an important factor.  If the tenant just obtained 
the pit bull, you should ask why they must have this dog 
and why a non-restricted breed dog can’t provide emo-
tional support given the lack of any long-term bond with 
the dog.  Who is the source of the documentation and is it 
reliable?  While you can’t ask specific medical questions, 
you can verify that the person giving the documentation 
is qualified and legitimate.  Based on our experience, any 
legitimate health care provider welcomes further con-
tact and discussion.  Finally, if the health care provider’s 
documentation does not specifically state the need for the 
restricted breed animal, you can ask the health provider 
if the tenant needs this particular restricted breed animal 
or will a non-restricted breed animal meet the tenant’s 
needs. 
 Because restricted breed issues can be extremely 
complicated, please always remember the most important 
point.  We are always here to assist you with restricted 
breed situations.
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A FEW DEEP THOUGHTS
A bus station is where a bus stops. A train 
station is where train stops. On my desk, I 
have a work station...

If quitters never win, and winners never 
quit, what fool came up with “quit while 
you’re ahead”?

I was thinking about how people seem to 
read the Bible whole lot more as they get 
older, then it dawned on me, they were 
cramming for their finals.

I thought about how mothers feed their 
babies with little tiny spoons and forks, so I 
wonder what Chinese mothers use...Tooth-
picks?

Why do they put pictures of criminals up in 
the Post Office? What are we supposed to 
do...write to these men? Why don’t they just 
put their pictures on the postage stamps so 
the mailmen could look for them while they 
delivered the mail?
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THERE ARE ALWAYS MORE QUESTIONS 

AND MORE ANSWERS

continued from page 3
Answer:
The lease is voidable because the tenant did not have 
legal capacity to legally enter into the agreement.

6. Question:
We had to evict a real trouble-maker recently, but 
he keeps coming back 
to the property to use 
the swimming pool 
and Jacuzzi.  He is not 
anyone’s guest and 
some of the residents 
are frightened of him.  
What should we do?
Answer:
Calling the police for a 
criminal trespass and disturbance of the peace is the 
first recommended action.  Document your actions.
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August 2013 PAge 6Landlord News


