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  RENT PAYMENTS 
– ISSUES THAT 

AFFECT EVICTIONS-
 A Boulder County Judge recently dismissed an 
eviction case.  The judge ruled that the landlord’s three-
day demand for payment of rent was defective.  The 
judge declared the rent demand defective even though the 
tenant never offered to pay the rent during the demand 
period.  Without a valid three-day demand for rent, a 
landlord cannot prevail in an eviction case.  The judge 
found the rent demand defective because it required the 
tenant to pay the demand in certified funds, but the ten-
ant’s lease did not require certified funds.  The Boulder 
ruling and the new year are good reasons to review some 
basic rules regarding payments in eviction cases. 
 Can you require tenants to pay rent demands 
in certified funds?  Maybe.  If your lease gives you the 
right, then you can insist that tenants pay rent demands 
in certified funds.  If your lease does not require rent 

demands to be paid in 
certified funds, you can-
not unilaterally impose 
this condition.  This is an 
important point because 
almost all of our clients 
require tenants to pay 
rent demands in certified 

funds even though not all of our clients’ leases give them 
this right.  Regardless if your lease requires rent demands 
to be paid in certified funds, you may insist upon certified 
funds if a rent demand has expired.  Once a rent demand 
has expired, you are under no legal obligation to accept 
the tenant’s money, and thus can insist upon certified 
funds as a condition of acceptance.
 The Boulder County case further illustrates that 
nothing can save a defective rent demand, including the 
tenant’s failure to offer the rent.  Arguably, the landlord 
should have won the Boulder case because the tenant 
never tendered the rent in non-certified funds.  How-
ever, the defective rent demand gave the court an easy 
continued on page 2

THS ALWAYS HAS 
ANSWERS FOR 

YOUR QUESTIONS
1. Question: I have a month-to-month rental agree-
ment with a tenant and have given the tenant a 60-day 
notice to quit. Since the service of the notice, the tenant 

has not paid the rent so I served 
him with a 3-day demand for 
rent. Did that void the 60-day 
notice?
Answer: The 3-day notice 
would not invalidate the 60-day 
notice unless you asked for rent 
that went beyond the 60-day 
period.

2. Question: The present rental agreement is for two 
tenants. One has passed away. Do I need to write a new 
rental agreement with the remaining tenant?
Answer: You are not required to write up a new lease, 
the current tenant is still responsible for the full rent 
and other lease terms. The firm also has a memorandum 
available on the website that addresses issues that arise 
with tenant deaths.

3. Question: We have a tenant who gave us verbal notice 
to vacate the premises. How do we calculate the rent 
owed?
Answer: A verbal notice is not effective to terminate the 
lease, most leases require notices to be in writing. The 
notice time begins to run when the written notice was 
served. The tenant is still responsible for rent according 
to the terms of the lease, and every lease is different on 
the lease break.

4. Question: I have tenants whose lease ends at the end 
of this month. Can I begin to show prospective tenants 
the unit while my current tenants are still under a lease?
Answer: You may show the property to prospective ten-
ants during the lease, if your lease allows it.  Most leases 
would allow access upon reasonable written notice of 
continued on page 2



RENT PAYMENTS – ISSUES THAT AFFECT 
EVICTIONS-continued from page 1
out.  Because the rent demand imposed an impermissible 
condition (“pay in certified funds”), the tenant could have 
been misled into believing that anything less than certi-
fied funds would have been rejected.  Taken to its logical 
conclusion, each and every condition imposed in a rent 
demand potentially creates an argument that a tenant will 
be misled.  Accordingly, rent demands should be kept as 
simple as possible (pay within three days or vacate), and 
certainly not impose any conditions that aren’t backed up 
by the tenant’s agreement in the lease.   
 As the rental industry evolves, so do payment 
terms and conditions.  For example, many communi-
ties would like to see everyone pay online.  Other com-
munities want to eliminate payment by money orders to 
address the growing problem of money order theft from 
drop boxes.  Can you make a tenant pay you online or 
eliminate payment by money order?  Theoretically, yes, 
because parties are free to agree to any term or condition 
that will govern their working (contractual) relation-
ship.  However, given the freedom of judges to impose 
their own sense of fairness, no payment policy is risk-
free.  Some judges 
have had difficulty with 
no-cash policies until 
the enormous security 
problem is explained 
(having tens of thou-
sands of dollars in cash 
in an unguarded leasing office every month invites armed 
robbery).  Overall, common sense payment provisions 
that facilitate both the tenant’s interest and the landlord’s 
interest have been consistently upheld in our experience. 
Payment provisions that burden tenants are more prob-
lematic.  For example, not everyone has a bank account 
or even a computer, so some or maybe even most judges 
probably would not enforce an online payment only pro-
vision, without any alternative methods of payment.    
 Again, every non-payment eviction must be based 
on a valid rent demand.  It’s no good to start with a valid 
demand, only to waive the demand by your actions.  By 
now, every client should know the consequences of ac-
cepting partial payments.  The law of partial payments is 
simple.  You can’t have your cake and eat it too.  You can’t 
have the partial money, and your eviction.  If you serve 
a rent demand, and then accept less than full payment, 
you have waived your right to evict on the current three-
day rent demand, and must start over by posting a new 
rent demand.  Most landlords understand this and make 
decisions to accept partial payments accordingly.   How-
ever, landlords may still not be aware that other policies 
and procedures can arguably result in waiver of valid rent 
demands.
continued on page 3 

THS ALWAYS HAS ANSWERS FOR 
YOUR QUESTIONS continued from page 1

intent to enter and the entry is done during normal busi-
ness hours.  However, it is not recommended to show a 
property to a prospective tenant without the tenant being 
at the property, if any belongings go missing it will be the 
landlord’s responsibility.

5.  Question: If one tenant moves from one unit to the 
other unit within one building, can I deduct the security 
deposit to cover the damages and fix up for the old unit, 
then ask them to redeposit the amount of money to make 
up the security deposit for the new unit?
Answer: Yes, and hopefully your lease clarifies this right. 
If allowing a tenant to move within the complex, it is best 
to inspect the unit they are leaving before signing a new 
lease.

6.  Question: How long does an unlawful detainer judg-
ment stay on the tenant’s record?
Answer: There will always be a record of the court case.  
How much weight is given to that judgment will likely 
diminish over several years. 

7.  Question: I have a lease with a tenant that terminates 
next month, and he has been given notice that the lease 
is not being renewed. If he does not vacate, do I serve a 
Notice to Quit?
Answer: An eviction may be filed based solely upon the 
notice of non-renewal.  However, if the written notice 
does not meet the statutory requirements, you may have to 
serve a Notice to Quit. 

8. Question: If someone says we cannot enter his unit 
unless he is present, what would happen if we entered 
anyway? Could he sue us?
Answer: A court may consider this a violation of the right 
of the tenant’s privacy and allow for statutory and actual 
damages as well as a restraining order. The tenant may 
also claim broken or missing items. However, if your lease 
provides for a right of access and you are accessing the 
property for a legitimate repair, a Court may be reluctant 
to award the tenant damages.
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RENT PAYMENTS – ISSUES THAT AFFECT 
EVICTIONS-continued from page 1
Some landlords send rent bills or reminders to tenants.  
Landlords do this to increase timely rent payments, and 
to provide good customer service.  Sending rent bills or 
reminders does not in itself create a problem.  Problems 
result when bills and reminders are sent after the expira-
tion of rent demands.  Once a three-day is served, the 
tenant must pay within three days or vacate the unit.  You 

have no legal obli-
gation to accept the 
tenant’s 
rent after the three 
day rent demand 
has expired.  If the 
tenant receives a 
written rent re-

minder a week after a rent demand has expired, the tenant 
can argue that you now have given more time to pay, or 
that you have waived your right to proceed on the original 
three-day rent demand.  Overall, we have seen more and 
more rent bills and reminders in eviction files.  The key 
point is that “we have seen”.  Tenants have yet to figure 
out this argument so it hasn’t been a big problem for cli-
ents in court.  Because at some point they will, don’t send 
bills or reminders after rent demands have expired.
 Landlords also waive rent demands by accept-
ing partial payments, in many cases unknowingly, by 
either direct deposit or electronically.  Some landlords 
give the tenant their bank account number, and instruct 
the tenant to pay the rent by depositing it at the bank.  
Almost every owner or management company involved 
in the multi-family apartment industry now receives a 
significant amount of electronic rent payments (“ERPs”).  
Direct deposit problems are easy to solve.  Don’t give a 
tenant your bank account number, and you won’t have to 
worry about the tenant depositing rent into your account 
without your knowledge after a rent demand has expired.  
You also won’t have to worry about identity theft related 
issues.
 The problem of unwillingly accepting ERPs after 
a rent demand has expired can be much more difficult 
to solve.  If the community is using a third-party ven-
dor to process ERPs through a website, the landlord may 
not have the ability to control (shut off) ERPs after rent 
demands have expired.  If you don’t have the ability to 
control ERPs to prevent unwilling or inadvertent pay-
ments, you should address the issue in your lease.  Be-
cause we have seen countless different ERP protocols and 
processes, lease language may have to be specifically de-
signed to a particular protocol.  Regardless of how ERPs 
are processed, if you accept an ERP, you have waived your 
right to proceed with the eviction and must start over.  To 
prevent waivers, landlords should evaluate their ERP 
continued on page 4

1. If you send a demand to our office, DO NOT serve a 
new demand. We must file on the most recent demand, 
and anything posted will 
void the previous demand 
forcing THS to dismiss 
any case that has already 
been filed.  

2. When you file a 
case with us, keep in mind 
that your tenant may file 
an answer. If they do, the trial is usually set for the follow-
ing week. Since you will need to attend the trial, if you are 
planning to go out of town or won’t be available, please 
inform us at filing so we may plan and schedule accord-
ingly.

 3. A fax confirmation from your fax machine does NOT 
necessarily mean that we received it. You will receive a 
call or confirmation from our office within 24 hours 
of receiving your demand. If you prefer, you are always 
welcome to email your items to the evictions department 
directly at office@thslawfirm.com.

JJJJJJJJ

JJJ

January 2014 Page 3Landlord News

IMPORTANT THS JANUARY DATES
   

January 1st  ALL COURTS CLOSED 
   NEW YEAR’S DAY
   THS Closed
   NEW YEAR’S DAY

January 16th  Basic Fair Housing  
   THS Lower Conference Center 
   3600 S. Yosemite Street  
   Denver, CO   
   
   

8:30 a.m. - 11:30 a.m.

January 17th  North Client Lunch
   Dave & Busters   
   Westminster   
   11:30 a.m. - 1:00 p.m.

January 20th  ALL COURTS CLOSED 
   MARTIN LUTHER KING DAY

A RESOLUTION WORTH MAKING
Resolve to make at least one person happy 

every day, and then in ten years you may have 
made three thousand, six hundred and fifty 
persons happy, or brightened the equivalent of 
a small town by your contribution to spreading 
happiness.



RENT PAYMENTS – ISSUES THAT AFFECT 
EVICTIONS-continued from page 3
system and develop policies and systems to address related 
ERP issues.
 Not all eviction cases are about rent.  If you are 
evicting a tenant for a non-monetary violation (disturbing 
other tenants), can you accept the tenant’s rent?  It de-
pends on when the rent accrued and when the tenant offers 
to pay it.  Colorado law is clear that you can accept rent 
that accrued before the problem.  For example, a tenant 
has a loud party on the weekend after New Years.  The rent 
was due (accrued) on January 1st.  Because the rent accrued 
before the cause of forfeiture (the loud party), you may 
accept the rent without waiving your right to evict.  On the 
other hand, you waive your right to evict if you accept rent 
accruing after the problem with the tenant arose.  How-
ever, you can accept rent accruing after the problem if we 

have filed the eviction case 
with the court.  Regardless 
of your legal right to accept 
rent and not waive your 
right to evict, we almost 
always advise not to ac-
cept rent in non-monetary 
evictions.  Regardless of 
the law, because judges are 

so conditioned (from rent cases) that acceptance of any 
money is a waiver, landlords are better off just eliminating 
the waiver issue by not accepting any money.
 Some landlords mistakenly believe that failure 
to deposit or cash a payment means they haven’t accepted 
the payment.  This is not accurate.  Courts will deem 
prolonged holding of a tenant’s payment as acceptance, 
regardless of whether you deposit the payment.  If you are 
not accepting a payment, you must return the payment to 
the tenant to manifest your intention to reject the pay-
ment.  To avoid problems, we advise caution in handling 
payment returns, especially if the tenant paid by money 
order.  If not handled properly, the tenant may claim that 
the landlord never returned the payment or lost the pay-
ment.  Because money orders can be easily altered or even 
blank, the tenant may receive the money orders back, cash 
them, and still assert that the landlord accepted the money 
orders but lost them.  To avoid this nightmare scenario, 
promptly inform the tenant in writing that the payment 
is being rejected, and for security reasons the tenant can 
come pick up the payment at the office at anytime during 
normal business hours. 
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People are so worried about what they eat 
between Christmas and the New Year, but they 
really should be worried about what they eat 

between the New Year and Christmas– 
Anonymous

Start 2014 Off Right
            

           Don’t Miss The  
                             First Client Lunch 
                                                     of The Year
    Friday January 17th --  
         Register Today


