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 DISPARATE IMPACT - 
HOW YOU CAN UNINTENTIONALLY 

COMMIT HOUSING DISCRIMINATION 
 Courts recognize three forms of housing dis-
crimination.  Most landlords know that it is illegal to 
intentionally discriminate against tenants based upon 
the tenant’s protected class status.  While the education 
process is ongoing, more and more landlords understand 
that a refusal to grant disabled tenants reasonable accom-

modations and modifica-
tions is a second form of 
illegal housing discrimina-
tion.  However, most land-
lords are unfamiliar with 
the third form of housing 
discrimination, disparate 
impact housing discrimi-
nation law. While disparate 
impact discrimination cases 
are rare, HUD prohibits 
practices with an unjusti-
fied discriminatory effect, 
regardless of whether there 
was intent to discriminate.  
Because HUD recently 

adopted new disparate impact rules (effective March 18, 
2013), now is a good time to familiarize yourself with 
disparate impact housing discrimination. 
 “Discriminatory effect” is synonymous with the 
term disparate impact and adverse impact.  Normally, a 
landlord must intend to commit housing discrimination.  
Fair housing discrimination is a conscious decision to 
treat a member of a protected class different than other 
tenants.  Similarly, failure to reasonably accommodate 
a disabled tenant involves the conscious decision to not 
grant a requested accommodation.  The key difference 
with disparate impact discrimination is that no intent or 
conscious decision is required.  Disparate impact occurs 
when a policy appears to be neutral (non-discriminatory), 
however, the result or impact of the policy disproportion-
ately affects a protected class.  
continued on page 2

QUESTIONS THAT HAVE 
ANSWERS

Question: I heard that if a tenant is using drugs on a 
property, the landlord can be charged on a drug charge, is 
this true?

Answer: A landlord can be cited for maintaining a drug-
related nuisance if he or she does not take reasonable 
steps to remove the illegal drug activity 
from the property. The local enforce-
ment agency must first advise the 
landlord of the nuisance. Then this 
should promptly be reviewed with your 
attorney.

Question: A tenant claims her attor-
ney told her that since she did “quit” 
after we gave her the 3-day notice, she is not responsible 
for the balance of the rent for that month. Is she correct?

Answer: Her attorney is  most likely wrong. Even if a 
tenant “quits” pursuant to a notice to perform or quit,the 
tenant is still liable for lost future rent as long as the lease 
has the appropriate language.

Question: I have a tenant who has rented from me for a 
couple years. Her husband left the family. She asked me 
about Section 8. Would it be discrimination if I did not 
choose to get involved with Section 8?

Answer:You do not have to participate in the Section 8 
program and it is not considered discriminatory to make 
that decision. 

Question: I have an applicant for an apartment who in-
formed me that she had bad credit because of her ex-hus-
band’s irresponsibility. Her current employer has offered 
to co-sign. Is this a good idea to accept him as a co-signer, 
and how would this be done?

Answer:You should first determine whether or not you 
are going to have a policy of accepting applicants with bad 
credit on the condition they have a co-signer. You should 
then decide what criteria the co-signer must meet, such 
as credit history, income, residency in the local area or at 
least in the state. Finally, require the co-signer to sign a 
separate guarantor agreement reviewed by legal counsel.
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 The Mountain Side Mobile Home case is an 
example of a fair housing disparate impact discrimination 
case.  The 10th Circuit Federal Court of Appeals for Col-
orado decided this case.  In this case, the landlord limited 
occupancy of mobile homes to three individuals because 
of limitations on the sewage system and other quality of 

life issues.  Fair housing laws 
prohibit discrimination based 
on familial status, i.e. you can’t 
discriminate against families with 
children.  Because many families 
are composed of more than three 
individuals, the tenants claimed 

the policy had a discriminatory effect (a disparate impact) 
on families even though the landlord didn’t have intent to 
commit familial status discrimination. 
 HUD adopted the new discriminatory effect rule 
to make the law of disparate impact consistent.  Almost 
all federal appellate courts including the United States 
Supreme Court agreed that housing discrimination could 
arise from seemingly neutral policies that disproportion-
ately impact protected class individuals.  However, the 
various courts weren’t in agreement regarding legal liabil-
ity criteria.  Some courts held that a discriminatory effect 
from a neutral policy was enough.  Some courts were 
requiring discriminatory intent in addition to discrimi-
natory impact.  Upon a finding of discriminatory impact, 
some courts found no liability if the landlord had legiti-
mate non-discriminatory business reasons for the policy, 
while other courts did not allow the business justification 
defense.  
 `The bad news for landlords is that under the 
new HUD rule is that liability may be established under 
the Fair Housing Act based on a practice’s discrimina-
tory effect even if the practice was not motivated by a 
discriminatory intent.  The good news is that a policy that 
has discriminatory impact can be defended if supported 
by legitimate non-discriminatory reasons, unless it can 
be established that the policy was 
adopted intentionally to cause the 
discriminatory effect.
 A policy has a discrimi-
natory effect when it actually or 
predictably results in a disparate 
impact on a group of persons or 
creates, increases, reinforces, or 
perpetuates segregated housing 
patterns.  A policy has sufficient 
justification when the policy is necessary to achieve one or 
more substantial, legitimate, nondiscriminatory interests 
of a landlord.  Reasons offered to justify a policy must be 
continued on page 3

1.To better assist us in preparing your case it is impera-
tive that you send over all of the necessary documentation 
immediately after we 
inform you that your 
resident has filed an 
answer and your case 
has been set for trial.

2. It is important that 
you stay current and 
informed on filing 
deadline dates as the 
filing calendar will change from month to month due to 
court closures and holiday schedules.  You can keep track 
of filing dates by checking them out on our website www.
thslawfirm.com/evictions/filinf-calendar.

3. When e-mailing or faxing a ‘Situation’ to the Firm 
remember to send all of your contact information includ-
ing your first and last name, property name and the best 
phone number to contact you. Also, if your question is 
detailed and specific to your property and not a general 
question please send over all relevant documents which 
could include leases, ledgers, management contracts, 
notices you’ve served the tenants, or any other question 
specific documents. The more information you send, the 
better, as it will assist our attorneys to quickly assess and 
help you with your matter.
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IMPORTANT MARCH THS DATES
   
March 6th DOUGLAS COURT CLOSED 
      
March 15th North Client Lunch
  Dave & Busters    
  Westminster    
  11:30 a.m. - 1:00 p.m. 

March 19th Advanced Fair Housing   
  THS Lower Conference Center  
  3600 S. Yosemite Street   
  Denver, CO 
  9:00 a.m. - Noon  

March 25th DENVER COURT CLOSED 
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supported by evidence.  The supporting evidence must 
not be hypothetical or speculative.  
 Clients frequently ask can we set higher deposits, 

or require pre-paid rent 
for some tenants in some 
cases?  What is the reason 
for the policy, we ask?  We 
are usually told credit or 
risk related issues.  Ex-
amples include not being 
able to run an accurate 
credit check, poor credit, 
or a high default rate for a 

specific demographic.  Do you have verifiable historical 
data?  For example, data showing group X defaults more 
than other tenants?  Usually the answer is we haven’t 
reviewed the data, we just have a sense that this is hap-
pening.  We always advise clients that they need hard data 
and an analysis of the data to support these types of policy 
decisions.  Limited anecdotal evidence is “hypothetical” 
and “speculative”, and is not legally sufficient to support 
a policy that clearly will adversely impact a specific tenant 
demographic.
 The new rule also specifies the burden of proof 
in disparate impact cases.  The tenant has the burden of 
proving that a challenged practice caused or predictably 
will cause a discriminatory effect.  If the tenant success-
fully proves that a neutral policy has a discriminatory 
effect, the landlord has the burden of proving that the 
challenged policy is necessary to achieve one or more 
substantial, legitimate, nondiscriminatory interests of 
the landlord.  If the landlord justifies the policy based 
on a legitimate non-discriminatory business reason, 
the tenant can still prevail if the tenant can demonstrate 
that landlord’s interest could be served by another policy 
that has less of a discriminatory effect.  Thus, even if a 
landlord can demonstrate through objective historical 
data the justification for a policy, the landlord will lose a 
disparate impact case if the same policy goal could have 
been achieved through less adverse means.  Accordingly, 
when adopting a policy, it is insufficient for a landlord to 
only justify the policy, the 
landlord must also evaluate 
whether the policy is the 
least discriminatory way to 
achieve the policy goal.
 Tenants use statis-
tical evidence to prove dis-
parate impact cases.  The 
statistical evidence is gen-
erated from general demographic data and then compared 

to the data resulting from the effect of a particular policy.  
The Mountain Side case is an excellent example of how 
statistical date is used in adverse impact fair housing cases.  
Remember, the Mountain Side case involved a challenge 
to the eviction from a mobile home park of a family with 
children, based upon the park owners’ rule limiting oc-
cupancy of a mobile home to no more than three persons. 
HUD, on behalf of the evicted family, brought an admin-
istrative disparate impact discrimination charge alleging 
a violation of the Federal Fair Housing Act’s prohibition 
against “familial status” discrimination. 
 HUD used national statistics to prove disparate 
effect.  HUD presented national statistics showing that 
at least 71.2% of all U.S. households with four or more 
persons contain one or more children under the age of 
18 years; that at least 50.5% of U.S. families with minor 
children have four or more individuals; and that only 
11.7% of households without minor children have four or 
more persons.  HUD argued that these statistics showed 
that the landlord’s policy would 
almost certainly adversely 
impact tenants with children.  
The landlord argued that there 
is no evidence that statistics 
which establish the percentage 
of families with minor children 
nationwide are the same in Jef-
ferson County, Colorado.  The 
court held that the appropriate comparables must focus 
on the local housing market and local family statistics.  
The farther removed from local statistics, the weaker 
the evidence becomes.  While there was no question that 
HUD’s statistics demonstrated discriminatory effect on 
the national level, the 10th Circuit Court gave the nation-
al statistics little weight in their analysis because they were 
so far removed from the local arena (Jefferson County).
  Mountain Side justified its occupancy limits 
based on sewer system limitations and park quality of life, 
and argued that tenants had failed to demonstrate any 
feasible alternatives that would be less discriminatory.  
Initially, Mountain Side adopted the three per home oc-
cupancy limit based on the opinions of employees and 
owners with twenty years of experience in developing and 
operating mobile home parks. However, based on coun-
sel’s recommendation that such opinions might be insuf-
ficient alone to justify the policy, Mountain Side engaged 
an engineering firm to study the issue and provide recom-
mendations.  
 The study documented and evaluated two sets of 
concerns that affected park residents.  First, the tenant’s 
health and safety was evaluated based on an objective 
evaluation of the infrastructure of the mobile home park, 
including the adequacy of the water and sewage systems.  
Second, the tenant’s comfort was analyzed based on the 
continued on page 4
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size of homes and lots, recreational facilities, and the 
adequacy of parking.  Overall, the study concluded from 
objective data that the quality of life at the mobile home 
park would be severely diminished with occupancy greater 
than three per home.  The landlord won the Mountain 
Side case because of the objective analysis of facts and 
data.  The landlord probably would have lost the case if 
the justifications for the policies were limited to the type 
of hypothetical or speculative evidence banned by the new 
HUD rule, i.e. the anecdotal observations of the owner
or management.                          

     

 nly time will tell if HUD’s adoption of the new 
disparate impact rule will result in more fair housing 
complaints.  Landlords can and should minimize the risk 
of tenant disparate impact claims by carefully reviewing 
and evaluating policies.  Any policy that disproportion-
ately affects a specific tenant population should be heavily 
scrutinized.  Landlords should carefully evaluate whether 
such policies are supported by objective historical data or 
other facts, and explore whether there are alternatives to 
achieve the same business interest through policies with 
less discriminatory means.
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