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FAIR HOUSING POLICIES
THE BEST LINE OF DEFENSE

The fair housing discrimination avalanche continues to gather momentum. Every year the number of
housing discrimination complaints filed with the Colorado Civil Rights Division and HUD increases. This year is
no exception. We have already defended more fair housing discrimination complaints this year than last. Adopting fair housing policies is the number one thing you can
do to both avoid and defend fair housing complaints.
Fair Housing Policies (FHPs) both reduce fair
housing complaints and bolster the defense of complaints. FHPs reduce complaints in several ways. Written
FHPs demonstrate a landlord’s strong commitment to fair
housing. The landlord makes it clear to all employees that
fair housing is serious business because there are serious
consequences both for the company and for individuals
for violating fair housing laws. Accordingly, your policies
should state all employees are required to fully understand their responsibility regarding fair housing laws as a condition
of employment, and
that violation of fair
housing policies can
result in immediate
termination.
Fair housing complaints frequently
result from new hires
not being trained, staff committing the landlord to bad
fair housing positions, and the failure of onsite teams to
communicate potential fair housing issues. A landlord’s
policies should address these three issues. New hires
should undergo mandatory fair housing training within
thirty days of being hired. An even stronger policy would
be to require fair housing training on day one. Employees should also know that if at any time, they are uncertain
about a fair housing issue, they should immediately contact their supervisor for direction. If they are uncertain,
they should never take any fair housing related action or
commit either themselves or the landlord. With policies,
employees will be trained to identify and report fair
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PAC K A G E S PA RC E L S
PROBLEMS PROFITS
Multifamily housing providers are finding themselves positioned at the center of two colliding trends:
an increase in apartment living
and a surge in online shopping. The result for landlords
is a rising tide of packages with
no good place to go. The biggest
landlords in the U.S. are being crushed under a mountain
of packages, leading one large
apartment operator to stop accepting deliveries and others to
experiment with ways to minimize the clutter. Mail and
package delivery are an important resident amenity, but
also a growing challenge for property managers as online
shopping expands.
The current statistics on packages received at
apartment complexes has resulted in turning management
offices of apartment buildings into de facto receiving centers as landlords grapple with recording packages, tracking
tenants down to pick them up and finding places to store
the parcels.
NMHC has studied the impact of package delivery in the apartment industry by conducting surveys that
polled apartment managers and residents. According to
recent NMHC/Kingsley Associates research, a typical
apartment community can receive as many as 100 packages a week and double or triple that during the holidays.
The majority of management offices accept packages for
residents, and 72 percent of residents want a package
storage/holding area.
Managing deliveries is a real issue facing the industry. There is inherent risk and valuable time associated
with sorting, storing and notifying residents of package
deliveries at the community-level. Property Owners/Managers Senior Executives are clearly taking note of the
escalating staff hours and attendant costs spent managing
the process, particularly during holidays.
“Residents rank a package delivery holding area as
the second most popular community amenity behind
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housing issues, and thus avoid complaints based on lack
of action.
FHPs also bolster the defense of fair housing
complaints. FHPs can be used to argue that the discrimination alleged by the tenant couldn’t have happened.
Specifically, landlord has policies to cover the situation,
and people are trained not to handle the situation as alleged by tenant, therefore
it is more likely that the
situation was handled
correctly and not discriminatorily as tenant
contends. FHPs also give
landlord a certain amount
of instant credibility with
the Colorado Civil Rights
Division and HUD because the adoption of FHPs shows
your commitment to fair housing.
When it comes to fair housing consistency is
your friend, and discretion is your enemy. Written FHPs
result in greater consistency, and can be used to argue that
you consistently take the same non-discriminatory action
in response to a given fair housing situation and there is
no discretion involved. When a tenant files a fair housing
discrimination complaint, the tenant always alleges that
the landlord took action because of the tenant’s protected
class status, i.e. because of race, because of national origin, because of disability, etc.
FHPs are a devastating rebuttal to these contentions. For example,
a tenant may allege
that he was non-renewed because of his
race. If your FHPs
address this issue,
you can state that no
it wasn’t because of
his race, it was for
the three noise complaints against the tenant, that you non-renew all tenants
who have 2 or more noise complaints, this is your policy,
it is a written policy, all of your teams are trained to enforce it, and you have consistently enforced this policy for
five years.
In this regard, FHPs strongly demonstrate your
lack of discriminatory intent or motive. There is no
discretion because situations are handled based upon the
policies and not based upon an onsite team member’s
discretion. The fact that a policy has been in place for a
long time and consistently followed also demonstrates lack
of discriminatory intent. In short, your handling of the
tenant’s situation can’t be discriminatory (based on the
tenant’s protected class status) because your actions are
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fitness centers, so there’s a huge incentive for apartment
community managers to wrangle the growing volume
of deliveries,” according to Rick Haughey, NMHC Vice
President of Industry
Technology Initiatives. What was once a
free perk for residents
that didn’t require
much space is now a
backroom tsunami for
properties that accept
hundreds of packages a
month and try to balance space, time and
money to meet what has become an expectation of residents.
Technology is providing a strong helping hand
in managing the package explosion. Many communities
are looking to digital solutions, like package lockers, text
messages and email alerts, to maintain package handling.
According to the NMHC survey, nearly a quarter of apartment communities have invested in software specifically
to track packages and notify residents. Additionally, one
in ten apartment communities have turned to package
lockers in an effort to manage package volumes more efficiently. A big question still remaining is whether digital
upgrades could play as a source for ancillary income. Ancillary services and amenities can
be a win-win as they have potential
to drive substantial bottom-line
value for property owners and increase convenience and efficiency
for residents. As previously noted,
according to resident surveys,
the importance of package storage has become the second most
important amenity after fitness centers in an apartment
community and if the statistics for online shopping are
correct, the importance of this amenity for residents will
only continue to rise.
Because property management staff can clock
about five hours per week just managing package deliveries, one thing is clear: apartment communities must take
action to address the explosive growth in online shopping
to more effectively manage their time and resources while
providing a better experience for their residents.
When it comes to evaluating current and future
package management solutions it is important to remember that: 1}You are not required to accept packages for
residents 2) On-site personnel need to be aware of their
potential liability if something happens to a package while
in their care. Once on-site personnel agree to accept the
delivery, management becomes the custodian of the
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based on a policy that was adopted years before the tenant
came onto the scene.
While we can’t conduct a seminar in fair housing policies in a single
newsletter, we can touch
upon some key issues that
your fair housing policies
should address. Policies should set forth the
federal, state, and local
protected classes and that
it is against the law to
discriminate against any
individual based on their
protected class status.
FHPs should also establish a fair housing code
or ethic for your company. Regardless of protected class
status, you should always treat all applicants and residents
equally, professionally, and with respect. Fair housing is
providing good resident and prospect service. Residents
and prospects should always be treated with the high level
of service that you would expect from those serving you.
There is no aspect of our relationship with an applicant
or tenant that is not subject to Fair Housing laws.
FHPs should make it clear that that fair housing laws apply to everyone. There are no exceptions.
Everyone is responsible at all times for complying with
all fair housing laws. This includes managers, assistant
managers, leasing personnel, maintenance techs, regional
managers, officers, and owners. Your policies should
also clearly set forth fair housing training and continuing
education requirements.
Policies should require that all communities
display an 11” x 14” Fair Housing poster in public view in
the leasing
office. Your
policies may
also require,
in limited English
proficiency
markets, for
the poster to
be displayed
in alternative
languages. For example, you may want to display a Spanish version of the Fair Housing poster. You should also
display the company’s occupancy standards in the leasing
office in public view.
Similarly, all written community and corporate
advertising should display the Equal Housing Opportunity Logo. Advertising should never suggest or imply

continued on page 4

March 2016

Page 3

continued from page 2
package and must be responsible for its care and protection. Even communities that inform renters that they
must sign a lease addendum or a Release of Liability
Form, saying that the resident agrees not to hold the
landlord responsible if something happens to a package,
may not be bullet
proof from liability.
A recent court decision held a landlord
responsible for a
delivery even though
they had a written
agreement between
management and the
resident. The bottom line is, if you accept packages for your residents, you
cannot rely on your lease or release agreement to claim
you are not responsible for lost or damaged packages. No
matter what the written agreement is, you must take care
of any package you accept.
Moving forward, we can expect to see more use of
technology and automation that will not only manage
the volume but will also eliminate onsite personnel from
accepting packages while giving the residents flexibility.
One solution that is currently been employed by some
companies is the use of an automated package storage system that removes staff from the delivery process.
Delivery companies drop the packages in lockers provided
onsite, and residents retrieve them at their convenience
without the property’s involvement. This type of system is
designed to alleviate staff pressure and solve space issues
removing onsite personnel from the process. Locker-type
storage systems can offer a solution that helps property
managers and residents find harmony in handling the
onsite logistics of package delivery
The future is NOW and apartment communities must recognize that the dilemma of package deliveries
is only going to continue growing and that they have to
act to address the issue head-on and determine the best
solution for their properties to deal with this problem.
Providing space, time and manpower to handle deliveries is costing big money. Failing to deal with the “package
delivery problem’ will not make it go away. Whether you
decide to discontinue accepting packages for residents;
continue to accommodate package delivery for residents as
a courtesy service; charge a fee for the service; amend or
change your current policies; or initiate free technological solutions or for a fee; apartment communities need to
acknowledge that, in this situation, doing nothing is no
longer an option because the problem will only continue
to grow.
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preferences for or limitations against a protected class.
Advertising is not limited to planned written advertising
campaigns. Because advertising includes any written or
verbal communications made to any prospective resident
or current resident, all advertising policies apply to any
written or verbal communications as well.
Advertising policies and all Fair Housing policies
specifically apply to the use of e-mail.
Onsite teams are not allowed to adopt any policy
or publish any statement that would affect a protected
class without advance written company approval. This
prevents the knee
jerk reaction
to onsite issues
that could result
in fair housing
discrimination
complaints. For
example, many
communities
have issues with
children running amok. Everyone knows or should know
that you can’t adopt a policy that prevents children from
playing or requiring constant supervision. However, we
have seen it time and time again. This policy is discriminatory against families with children (familial status
discrimination). Further, it doesn’t matter if it is not the
“company policy”, but rather was sent out in a community
letter because a letter is the “publishing” of a discriminatory statement.
FHPs should address the application process in
detail. This means applications, application process, documentation of the process, and touring policies. Touring
policies should address identification requirements, safety
issues, times, and inclement weather policies.
Policies should also address resident communications in detail, especially documentation requirements.
Lease breach and lease non-compliance issues should
be spelled out. Does the violating resident get a verbal
warning, a warning letter, or get served with a Demand
for Compliance or Possession? When we assist clients
with lease compliance issues, we always ask, “what’s your
policy”. We can’t tell you how many times we have asked
this question, and the answer is “I don’t know”. This is a
recipe for disaster. Without a lease violation policy, onsite
teams decide (use discretion) on what action to take.
Obviously, this can and does lead to drastically inconsistent actions. If the person who was treated inconsistently
happens to be a member of a protected class, the chances
of a discrimination complaint just increased significantly.
FHPs should cover non-renewals. Onsite teams
should not be deciding whether to renew or not to renew.
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Your criteria for non-renewal should be spelled out in
detail. Again, there is or should not be any discretion
involved. Based upon your renewal criteria, a tenant
either meets it or doesn’t. The policy should require the
onsite team to discuss non-renewals on a monthly basis,
and decisions to not renew should be documented at the
time they are made, even if the resident won’t be notified
for months in some cases. A well thought out renewal (or
non-renewal) policy is the strongest defense against retaliation allegations and charges of discriminatory motive.
Specifically, when the tenant alleges discrimination based
on not being renewed, you are in the strongest position
possible when you can demonstrate that the policy has
been in place for years, and that everyone in the tenant’s
situation was non-renewed.
Maintenance should always be carried out fairly
and equally. How it is carried out should be spelled out.
For example, your policy is to prioritize routine maintenance requests on a first-in first-out basis. However,
maintenance emergencies always are given priority. What
constitutes an emergency should be spelled out.
Obviously, no FHP would be complete without
addressing reasonable
accommodations and
reasonable
modifications
in depth. Disability is the number one ground for fair
housing complaints by a wide margin. Nearly sixty percent of fair housing complaints are based in whole or in
part on disability.
FHPs have to state in detail how disability related
requests are to be handled. No onsite team member
should ever deny a request until all applicable procedures
have been followed, and the request has been fully evaluated. We strongly recommend making disability related
requests at the regional manager level. Thus, you should
strongly consider whether an onsite team member has the
authority to deny a disability request.
FHPs should educate your teams that a resident’s
request doesn’t have to take any particular form. In making a request for either a reasonable modification or
accommodation, a resident may not use the expressions
“reasonable modification”, or “reasonable accommodation”. If a resident has not directly made a request, you
should always err on the side of caution, and treat the
resident’s communication as a request. If the resident is
obviously disabled, you should always consider all requests
to be a request for either a reasonable modification or accommodation.
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All team members should know that reasonable
accommodation or modification requests don’t need to
be in writing. When a resident makes a request of any
team member, you
should always immediately offer to
assist the resident in
completing a Reasonable Modification
or Reasonable Accommodation form.
Your policies should
require that everyone be trained in the
use of your disability
request forms. THS
offers an advanced fair
housing class on how to handle disability requests. Your
policy should make attending it mandatory. We highly
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recommend that you use THS’s disability request form
set, which includes both forms and letters. In the near
future, all Firm clients will have access to our disability
request form generator. If you are not going to use THS’s
form set, we strongly recommend that you have us approve what you are using.
Your FHPs should address the handling of fair
housing discrimination complaints. Frequently, we
receive requests from clients to defend a fair housing
complaint well after the client received it. Fair housing
complaints should be immediately forwarded to a supervisor. If you receive a fair housing complaint, do not
communicate with any party, attorney, or administrative
agency under any circumstances, even if you only seek
further or clarifying information about the lawsuit, or
discrimination charge. All fair housing complaints, are
always handled by Management Company’ corporate office, and only after proper legal consultation.

For more information or to discuss FHPs, please
contact us.


IMPORTANT THS MARCH DATES		
March 10th		
Basic Fair Housing Workshop
			
THS Lower Conference Center
			
3600 S. Yosemite Street		
			Denver, CO			
			 8:30 a.m. - 11:30 a.m.
			
March 13th		

Daylight Savings Time Starts

March 24th		
			
			
			

Colorado Springs Client Lunch
11:30 a.m. - 1:00 p.m.
Ritz Grill - Elbo Room
15 S. Tejon St., Colo Springs

March 27th		

Easter Sunday

March 28th		
DENVER COURTS CLOSED
			
			
Cesar Chavez Day

