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EMOTIONAL SUPPORT 
ANIMAL (ESA) ABUSE 
CAN BE ADDRESSED 
WITH COMMITMENT

 A funny thing happened in Ann Arbor at the 
NAA Legal Symposium this year.  I ran into myself.  Not 
literally.  I don’t mean my doppelganger.  I mean that 
I met another landlord attorney who shared my opin-
ion that landlords have a weapon to combat Emotional 

Support Animal (ESA) 
fraud.  I encountered as-
sistive animal fraud first 
hand on the way to Ann 
Arbor on my Southwest 
flight.  When I boarded, 
the first row was reserved.  
The flight attendant told 
another passenger that 
the seats were reserved 

for a disabled passenger.  Given what I have seen, I wasn’t 
surprised to see an obviously non-disabled passenger 
with an obviously non-trained and ill-behaved dog take 
the reserved seats.  When she told another passenger the 
family pet was a “service dog”, I couldn’t resist asking her 
“what specific tasks is your dog trained to perform”.  Oh, 
“he is a service dog in training”.  My Ann Arbor experi-
ence prompted me to remind landlords that they do have 
the ability to address ESA abuse. 
 To address emotional support animal abuse, a 
landlord must be knowledgeable about reasonable accom-
modation requests in general, and have specific knowl-
edge regarding assistive animals.  Disabled tenants may 
want two kinds of assistive animals when making a reason-
able accommodation request.  The two types of assistive 
animals are a service animal and an emotional support 
animal.  ESAs are also known as companion animals or 
therapy animals.  ESAs do not perform specific tasks, but 
rather lessen the impact of tenant’s disability by providing 
relief from symptoms.  Service animals perform specific 
tasks (assist blind tenants in getting around), thus they are 
continued on page 2

AIRBNB UPDATE INFO
FOR MULTI-FAMILY 

HOUSING PROVIDERS        
Airbnb while popular with the public, has elicited a nega-
tive view from the traditional hospitality industry and is 
making an attempt to reverse this stigma with multi-fam-
ily housing providers by teaming up to create a solution 
that works for “everyone.”  This partnership will first 
need to address several 
initial issues before any 
kind of arrangement can 
sensibly be made.  How 
will short-term tenants 
be screened?  Who will 
be responsible for the 
legal liability of short-
term tenants getting 
injured in a unit or caus-
ing damage themselves 
or to the property?  How 
will revenue sharing be split between Airbnb, the host 
(resident), the owner/management company?  What ac-
tions will Airbnb take to prevent investors from purchas-
ing apartment buildings with the potential for long-term 
leasing to tenants who use their apartment like a hotel 
through Airbnb to generate revenue for themselves?
 So far, Airbnb has attempted to address concerns 
by showing that they provide protection insurance and a 
$1 million host guarantee to protect the properties and 
their keeper.  The company also stated that hosts keep 
97% of the revenue.  However, in the case of multi-family 
housing, the host is the tenant.  According to their web-
site, Airbnb mentions that their $1 million host guaran-
tee does not protect: cash and securities, pets, personal 
liability, shared or common areas, and that certain types 
of property, such as jewelry, collectibles, and artwork have 
limited protections.  If your property allows for residents 
to rent their unit on Airbnb, it is important to make sure 
that they are aware of the risks and limited protections of 
the Airbnb policy and the benefits of having a good 
continued on page 2
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aptly named “service animals”.  Knowing the difference 
between a service animal and an ESA is important.  You 
probably cannot challenge service animal requests using 
the ESA challenge analysis, and therefore shouldn’t try.  
The challenge analysis discussed in this article only ap-
plies to ESAs.   
 Being knowledgeable about fair housing reason-

able accommodation 
requests means under-
standing the threes.  If 
you have attended one 
of our fair housing 
classes, you’ve heard us 
talk about the threes.  
Specifically, reason-

able accommodation requests are broken into three parts: 
disability, need, and reasonableness.  Accordingly, the 
first requirement or test that a tenant requesting an ESA 
must meet is the disability test.  Is the tenant disabled as 
defined by fair housing laws?  Alternatively stated, does 
the tenant meet the definition of disability set forth in the 
Fair Housing Act (FHA)?
 The FHA defines disability as a physical or mental 
impairment, which substantially limits one or more major 
life activities.  Similarly, to reasonable accommodation 
requests, the FHA definition of disability can also be 
broken into three parts.  These parts are impairment, 
substantial limits, and major life activities.  Physical and 
mental impairments are well understood.  However, 
because substantial limitations and major life activities 
are not as widely understood and must be understood to 
successfully challenge ESA requests, let’s take a minute to 
discuss them.
 Major life activities mean functions such as caring 
for one’s self, performing manual tasks, walking, see-
ing, hearing, speaking, 
breathing, learning and 
working.  The function 
of caring for one’s self 
encompasses normal 
activities of daily living, 
including feeding one-
self, driving, grooming, 
and cleaning the home.  
Major life activities are 
those activities that are of central importance to daily life, 
including reading, and interacting with others.  Because 
there is no defined list of major life activities, a court or 
an administrative agency could find that other activities 
constitute major life activities, i.e. are of central 
continued on page 3
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renter’s insurance policy to fill in the coverage gaps.
 Additionally, how can owners and property man-
agers guarantee that they will see any money from these 
damage/liability agreements?  The unit doesn’t belong 
to the tenant and it is your job as an owner or manage-
ment company staff member to keep the property in good 
shape.  So in reality, a lot of the real risk falls on you, not 

the tenant.  There-
fore, it makes sense 
that you would want 
to be paid directly as 
a result of an Airbnb 
rental agreement.  
Airbnb must provide 
a revenue collec-
tion process for the 
multi-family indus-

try before many owners/management companies will be 
willing to even consider the risks associated with allowing 
short-term rental of their units.
 However, if you as an owner or manager cur-
rently prioritize your tenant paying rent on time to sup-
port your revenue stream, then you may be completely 
comfortable just allowing your tenants to rent their space 
for extra cash.  While you don’t get paid directly, you may 
be presumably saving money because you won’t have to 
evict that tenant for failure to pay rent because of his/her 
additional income.  Not having to evict your tenant for 
non-payment alleviates your property from the additional 
associated costs to clean and re-rent the unit, if you can 
count on your tenant utilizing Airbnb rental income to 
cover on-time rental payments.
 Another very important concern for housing 
providers is how the safety of your property’s residents 
can be affected by short-term rentals.  You screen pro-
spective tenants and monitor resident actions to make 
sure that your communities are safe.  However, Airbnb’s 
short-term subletting model doesn’t really address screen-
ing. The renter signs up with personal information which 
may or may not be truthful, and Airbnb doesn’t require 
a background check; meaning someone could let a sex 
offender or convicted felon spend a couple nights at 
your property without anyone knowing about it.  With-
out regulating who may be staying in one of your units, 
allowing tenants to rent their leased apartments through 
Airbnb can be a VERY risky practice.
  Finally, there is not only a lot of risk to 
the host housing provider, but to the multi-family com-
munities in which they operate if a deal is struck before all 
of the risk factors associated with Airbnb are successfully 
addressed and resolved by the industry.  And, if Airbnb 
continued on page 3
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importance to daily living.
     For example, a federal appellate court recently 
held that obtaining housing constituted a major life 
activity.  The ability to obtain shelter is among the most 
basic of human needs and thus is a major life activity for 

purposes of the 
FHA.  A person is 
not substantially 
limited in the ma-
jor life activity of 
obtaining housing 
simply because 
she is unable to, 
or regarded as 
unable to, live 

in a particular dwelling. Rather, a person is substantially 
limited if, due to her impairment, she cannot live or is 
regarded as unable to live in a broad class of housing that 
would otherwise be accessible to her.
 According to the United States Supreme Court, 
substantial limitation means that an impairment prevents 
or severely restricts an individual’s major life activity.  The 
impairments impact must be permanent or long term.  
The mere fact that an impairment requires an individual 
to perform a task differently from the average person does 
not mean that an individual meets the definition.  How-
ever, a tenant’s disability is considered to be substantially 
limiting if the tenant is unable to perform a major life 
activity that the average person in the general population 
can perform.  
 Similarly, a tenant’s disability is considered 
substantially limiting if the tenant’s performance of the 
activity is significantly restricted as to the condition, 
manner or duration under which the tenant can perform 
a particular major life activity as compared to the condi-
tion, manner or duration under which the average person 
in the general population can perform that same major 
life activity.  The impairment’s impact must be permanent 
or long term to be considered substantially limiting.  It is 
insufficient for individuals attempting to prove disability 
status to merely submit evidence of a medical diagnosis 
of an impairment.  In other words, merely having an 
impairment, such as depression, does not make an indi-
vidual disabled.  A tenant must also demonstrate that the 
impairment limits a major life activity. 
 Now that you are armed with the requisite knowl-
edge to handle ESA requests, let’s use a real world ex-
ample to illustrate how this knowledge is applied to turn 
down non-qualifying ESA requests that do not meet the 
legal test.  A father applies for tenancy at a no pet
continued on page 4
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does expand into multi-family housing, expect to see a 
lot of legislative action aimed at correcting the concerns 
mentioned in this article as well as any other additional 
unforeseeable consequences that yet may be identified.  If 
you are concerned that your community has tenants who 
are renting their units on Airbnb, you should do a little 
research.  Check the Airbnb website and see if you can 
find any rentals that are listed as available on your prop-
erty.  You may want to routinely do this prior to major 
events in the area like Broncos games, Great American 
Beer Festival, and the National Western Stock Show & 
Rodeo.  This is when hotels may be in short supply and 
visitors are desperate for rooms.  It is not unlikely that 
an opportunistic resident will try to and make a spare 
few hundred bucks for little inconvenience and almost 
no work.  If you discover one of your tenants renting out 
their unit and want to deal with this issue, give the Firm a 
call and have one of our attorneys provide you with advice 
and options on handling this with your tenant.

JJJJJJJJJJJ
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IMPORTANT THS SEPTEMBER DATES
   
September 5th  ALL COURTS CLOSED 
   LABOR DAY HOLIDAY
   THS CLOSED
   LABOR DAY HOLIDAY

September 8th  Basic Fair Housing  
   THS Lower Conference Center 
   3600 S. Yosemite Street  
   Denver, CO   
   
   

8:30 a.m. - 11:30 a.m.
 

September 12th -14th DOUGLAS COUNTY
   COURTS CLOSED

September 16th  North Client Lunch
   Dave & Busters   
   Westminster   
   11:30 a.m. - 1:00 p.m. 
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community.  The father tells the leasing agent that he 
recently moved from Texas, is recently divorced, and has 

twin ten-year-old boys.  
Because of the move 
and the divorce, the 
father is requesting that 
the community waive 
the no pet rule and al-
low a Doberman.  The 
father provides written 
documentation from 
the boys’ play therapist 

that they have been emotionally traumatized by the di-
vorce and being uprooted from their childhood home and 
friends.  The play therapist further states that the Dober-
man is necessary to deal with the boys’ trauma and would 
otherwise lessen their symptoms.
 In order to handle this request, a landlord must 
be familiar with the three parts that constitute the dis-
ability definition (impairment, major life activity, and 
substantial limit).  Because the boys are traumatized 
according to the play therapist, we will give them the 
benefit of the doubt that they have a mental impairment.  
However, the question becomes what major life activity 
can the boys not perform as well as the average ten-year-
old boy?  In other words, what can they not do as well as 
other ten-year-old boys?  Even if we assume that the boys 
are probably upset or even traumatized by the divorce or 
move that alone is not sufficient.  Merely having a mental 
impairment did not make these boys disabled under fair 
housing laws.  The boys’ trauma must affect a major life 
activity, and it must affect it to the point where it substan-
tially limits that life activity.  Based on our analysis, the 
client successfully and rightfully denied the request for an 
ESA.
 The HUD / DOJ 2004 Joint Statement on Rea-
sonable Accommoda-
tions (“JS”) provides 
technical assistance 
regarding the rights 
and obligations of 
persons with dis-
abilities and housing 
providers under the 
Act relating to reason-
able accommodations.  
The JS states that “in response to a request for a reason-
able accommodation, a housing provider may request 
reliable disability-related information that (1) is neces-
sary to verify that the person meets the Act’s definition of 
disability (i.e., has a physical or mental impairment that 

substantially limits one or more major life activities)”.  
The JS further provides that a landlord can ask for docu-
mentation regarding disability when the disability is not 
obvious.  Because most (if not all) ESA requests are made 
by tenants who do not have obvious disabilities, landlords 
may ask for documentation regarding the tenant’s disabil-
ity in almost every case.  
 However, landlords asking for documentation 
in connection with ESA requests are not asking for the 
right documentation.  Specifically, most landlords don’t 
take advantage of their full legal rights to determine if 
a tenant requesting an ESA is disabled pursuant to the 
FHA.  Pursuant to case law, if a landlord is skeptical of 
a tenant’s alleged disability, landlord may request docu-
mentation or open a dialogue to discuss the issue and 
determine whether further documentation is necessary 
for landlord to determine whether tenant meets the FHA 
disability definition.  Even if a landlord is using reason-
able accommodation forms, almost all reasonable accom-
modation forms 
we have seen are 
not designed to, 
and therefore 
never will obtain 
specific informa-
tion whether a 
tenant’s stated 
mental impairment substantially limits a major life activ-
ity.  Further, most landlords do not have specific ESA 
reasonable accommodation SOPs, and therefore utilize 
general reasonable accommodation SOPs in handling 
ESA requests.  The end result is that current multifamily 
SOPs and forms do not carry out Congress’ stated intent 
to determine the existence of disability on a case-by-case 
basis, but rather are one size fits all solutions.
 The solution to the ESA problem is to design 
and carry out specific ESA SOPs to determine whether 
a requesting tenant meets the FHA disability definition.  
Specifically, the SOP should be able to determine on 
a case-by-case basis whether a tenant alleging a mental 
impairment is substantially limited in performing a major 
life activity.  Regardless of the tenant’s mental impair-
ment, if the impairment does not substantially limit a 
major life activity, then the tenant does not meet disability 
definition, and therefore is not entitled to an ESA.  The 
solution is apparent.  However, implementing it is easier 
said, than done.  As I told the attorney who gave the talk 
in Michigan, landlords do not take advantage of the law 
and potential tools to curb ESA fraud and abuse.
 Landlords fail to take advantage of available tools 
to address ESA abuse for a variety of reasons.  The desire 
for standardized, cookie cutter, SOPs is one reason.  
Given the never-ending list of competing priorities, a 
specific ESA SOP often is not a high operational priority.  
continued on page 5
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Developing, implementing, and training team members 
to execute such an ESA would be time consuming and 
require significant organi-
zational commitment.  To 
develop and implement a 
specific ESA policy, you 
need to be committed to 
understanding the law, 
spending the time, and 
training the team.  You 
also have to be committed 
to taking a risk.  Some just don’t want to take what they 
perceive as an additional unnecessary risk.  Given the fact 
that tenants are used to getting their way, you are likely to 
get push back.  However, the reality is that a well-devel-
oped policy that is executed proficiently does not measur-
ably increase the risk of getting sued more than the risk 
you are currently facing with your existing ESA policy.  
 The rental industry constantly complains about 
ESA abuse in general, and specifically that tenants game 
the system to both avoid paying pet related charges, and to 
be allowed pets at non-pet communities.  In addressing 
ESA abuse, the choice is a simple one between two roads.  
Road one addresses ESA abuse, but it is not a well-trav-

eled or an easy road, and 
takes significant commit-
ment on your part.  Road 
two is much more well-
traveled, takes no commit-
ment beyond the effort you 
have already been making 
(assuming you have existing 
SOPs to handle reasonable 
accommodation requests), 
but does not address ESA 

abuse.  Only you can decide which road is right for you.  
However, if you decide to take road two, you should prob-
ably accept that many tenants are likely to continue to 
abuse the system by passing off their pet as an ESA.

JJJJJJJJJJJ

    

      Don’t  Forget
        to
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A Little Humor
To Celebrate 

FootBall Season Kick-Off

Q. What did the football coach say 
to the broken vending machine? 

A. “Give me my quarterback!

Go Broncos!


