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MOVE-OUT STATEMENTS 
- ISSUES & ANSWERS 

  
 Consistently calculating move-out fees pose chal-
lenges for most landlords.  What can you charge a ten-
ant on a move-out statement (MOS) is one of the most 
frequent questions clients ask.  We are not surprised given 
the many different types of move-out fees and special 
rules for even the same kind of move-out fee.  Because 

move-out fees 
(MOFs) can 
depend on 
lease language 
and legal in-
terpretations, 
MOFs can be 
a confusing 
topic.  Gener-
ally, MOFs fall 

into two classifications.  MOFs associated with the tenant 
breaking a lease, and everything else.  Because most MOF 
confusion is directly related to lease break events, this 
month we will discuss MOFs that are related to lease break 
events, and will also examine other common MOFs that 
can be problematic.
 Over the years, MOFs have significantly increased 
in amount and frequency.  Specifically, fees charged when 
a tenant breaks his lease have increased significantly over 
the last decade.  The proliferation of lease break related 
charges has been accompanied by increased confusion 
among onsite teams.  The problem is that many, if not 
most, onsite teams are confused about calculating and 
applying lease break related charges.  We see the confusion 
manifest itself in inconsistent MOSs between properties, 
but also inconsistent MOSs at the same site.  In other 
words, we see different MOS calculation results being 
made by the same onsite team for individual tenants with 
identical leases.
 MOF confusion and inconsistency have three 
causes.  Onsite teams cannot generate consistent MOSs if 
they have been poorly or inadequately trained.  Similarly, 
onsite teams cannot consistently charge lease break related 
continued on page 2

AAMD HONORS THS
ATTORNEY DREW HAMRICK

 The Apartment Association of Denver (AAMD) 
named THS Firm Attorney Drew Hamrick as their March 
2017 Person of the Month.  Drew has been practic-
ing Landlord Law in 
Colorado for almost 
three decades and has an 
established reputation 
as a problem solver who 
provides zealous rep-
resentation on a wide 
variety of legal issues to 
landlords, management 
companies and property 
owners.
 In awarding this 
honor, the AAMD recognized Drew for his commitment 
to and involvement with all of the apartment industry 
associations in Colorado as well as his long-term service 
on the AAMD JLAC Committee and his participation in 
several revisions to Colorado’s Eviction Statues. Drew 
was commended for his active involvement in providing 
information on proposed legislative initiatives and his 
positive influence in testifying at legislative hearings and 
for meeting with legislators on behalf of the industry. 
 It was noted that he is the author of the Colorado 
Apartment Association (CAA) Handbook and Lease and 
that he has taught every issue of the Legal Handbook to 
Association Members in Colorado for the past 10+ years.
 Last but not least the AAMD referenced the fact 
that Drew had previously been recognized by the Associa-

tion for being one 
of the first induct-
ees to the AAMD 
Hall of Fame.  
Please join with all 
of the members of 
the Firm in con-
gratulating Drew on 
being the recipient 
of this new honor.
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charges if a MOS SOP is poorly drafted or incomplete.  

Finally, poor or incomplete 
lease language contributes 
to MOS confusion.  If your 
lease language does not clearly 
articulate what a tenant owes 
when they break your lease, 
no amount of training will get 
your onsite teams to accu-
rately and consistently generate 
MOSs.  The same could be said 

about a poorly worded MOS SOP.  Specifically, onsite 
team members will never be consistent if they are basing 
charges on a poorly written or confusing MOS SOP.
 Landlords should care about MOS accuracy for 
a host of significant reasons.  Tenants are much more 
likely to dispute a confusing or perceived inflated MOS 
because they think the total is unfair.  Thus, inaccurate, 
inconsistent, or confusing MOSs can result in security 
deposit lawsuits, and even claims of fair housing discrimi-
nation.  Poor MOS policy and execution can potentially 
inflate write-offs, negatively impact collections, and raises 
the spectre of FDCPA liability.  Perceived inflated MOSs 
negatively impact collections because tenants are much 
more likely to pay MOS totals they deem to be reasonable 
and fair.  Under the Fair Debt Collections Practices Act 
(the FDCPA), a landlord potentially can be held liable if 
charges on a MOS are not legally supportable (misstate-
ment of the nature or amount of a debt).
 The biggest MOS problem by far is MOFs 
charged by a landlord when a tenant breaks the lease.  
MOFs are only triggered 
when a tenant wrongfully 
moves out and doesn’t 
complete the lease term.  
Lease break MOFs are 
classified as actual dam-
ages (future rent) or 
liquidated damages (lease 
break fee).  Future rent 
damages are the actual 
damages (lost rent) suffered by the landlord because the 
tenant broke the lease.  Lease break damages are a flat 
amount stated in the lease (a liquidated amount that the 
landlord and tenant agreed that the tenant would pay if 
the tenant broke the lease).  Landlords cannot charge 
both actual damages and estimated damages when a tenant 
breaks a lease.
 The biggest mistake landlords make when charg-
ing actual damages is failing to credit the tenant (amend 
the MOS) upon re-rental.  Under Colorado law, a 
continued on page 3

WHY DO I HAVE AN 
EVICTION ON MY 

RECORD????
 Is this a question that you may have heard from a 
former tenant or a prospective resident?  And, maybe you 
are not quite sure how to respond to this question.
 Perhaps, 
the answer is in 
understanding 
just exactly what 
constitutes the 
legally accepted 
definition of how 
an eviction may 
show up on a 
credit report when 
the resident, past 
or prospective, 
does not believe that they were ever evicted.
 Many erroneously believe, especially residents 
past and prospective, that in order for an Eviction to show 
up on their report that they had to have been “evicted” 
(moved out) by the sheriff.  Unfortunately, that is not 
the case! An Eviction showing up on a tenant’s record 
can occur even if there is no physical move-out done by 
a sheriff.  If a Landlord obtains a judgment for posses-
sion against a Tenant, in Colorado that is considered an 
Eviction.  If a credit bureau is examining the Court’s file, 
they cannot tell if a physical move out occurred or not, 
the credit bureau will consider a judgment for possession 
as an eviction.   It is an important point for everyone who 
may interact with residents who are confused on this issue 
to understand why an Eviction may appear on a back-
ground report of a tenant. 
 However, there is some good news for tenants 
that have gone through the eviction process, according 
to a very recent article in the WSJ (Wall Street Journal) 
many civil judgments soon will be taken off people’s credit 
reports. This is not an April’s Fools Joke.
 Equifax, Experian and TransUnion recently de-
cided to remove civil-judgment data starting around July 
1, 2017 according to the Consumer Data Industry Asso-
ciation, a trade group that represents them. The firms will 
do so if the data doesn’t include a complete list of at least 
three data points: a person’s name, address and either a 
social security number or date of birth. 
 So, starting in July 2017, it would appear from 
this information that Evictions may not be reflected on 
a residents credit report unless the information filed 
with the court includes the above listed three data points.  
Since this is a relatively new situation it remains to be 
continued on page 3
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MOVE-OUT STATEMENTS - ISSUES & 
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landlord has a duty to mitigate its damages.  Landlords 
mitigate future rent damages by taking reasonable mea-
sures to re-rent the unit after a tenant breaches a lease.  
If the landlord successfully re-rents the unit prior to the 
end of the breaching tenant’s term, the landlord must 
amend the MOS by crediting the defaulting tenant with 
the amount of rent being paid by the new tenant.   How-
ever, we rarely see these credits.  Rather, the landlord fre-
quently sends the original amount owed off to collections, 
and never amends the MOS upon re-rental.  As a result, 
a collection agency is often attempting to collect rent that 
is now being paid by a new tenant.  This is one reason why 
many landlords prefer liquidated damages.     
 In theory, calculating liquidated damages should 
be easy.  The amount is stated in the lease.  However, we 
see a number of mistakes made in calculating liquidated 
damage amounts.  Landlords fail to credit the tenant for 
the current month’s rent (the rent for the month that the 
tenant defaulted).  Lease break fees are imposed in lieu of 
actual damages, not on top of them.  If your lease break 
fee is set at two months, and you don’t credit the rent 
for the month that the tenant defaults, you are in effect 
charging three months.  Some would argue that you are 
effectively charging double rent for the month of default, 
which is impermissible.
 Some landlord’s calculation methods for deter-

mining lease break 
MOFs could argu-
ably be considered 
piling on because 
the lease break 
related MOFs on 
the MOS arguably 
are not reason-
ably related to the 

landlord’s actual damages.  For example, some landlords 
charge both a two-month lease break fee, and two months 
of rent for failing to give a 60-day notice.  When a tenant 
breaks a lease, and the landlord re-rents the unit a week 
later, no court is going to give you the equivalent of four 
months of rent.  If you charge lease break fees and notice 
fees, you should not charge both.  If a tenant breaks, 
charge the lease break fee.  The notice fee should only be 
charged if the tenant does not break the lease, but fails to 
give notice.  Similarly, for the stated reasons, we advise 
against charging both a lease break fee and a reletting fee.
 Sometimes lease break fees often are either not 
supported by the lease at all or do not support the amount 
being charged.  Poorly drafted liquidated damage clauses 
(lease break clauses) are subject to legal challenge, and 
at some point will not be enforced if a court determines 
that they do not meet the well defined legal criteria.  One 
continued on page 4

WHY DO I HAVE AN EVICTION ON
MY RECORD???? continued from page 2
seen how it will evolve and how it will impact the rental 
industry in accessing accurate resident information re-
garding eviction history.
 The unusual move by the influential credit re-
porting firms comes partially in response to regulatory 
concerns. The 
three reporting 
bureaus rarely 
tinker with the 
information 
that goes on 
credit reports.  
However, one 
in five con-
sumers has an error in at least one of their three major 
credit reports, according to a 2013 Federal Trade Com-
mission study mandated by Congress. The three credit 
bureaus received around eight million requests disputing 
information on credit reports in 2011, according to the 
CFPB. 
 As of the writing of this article, it is unclear the 
impact that this change in reporting will have on a Land-
lord’s ability to screen tenant’s backgrounds.  There may 
be other background checking products that will report 
past civil cases, which could in turn result in an increase 
in the cost of completing a thorough evaluation of poten-
tial tenants.

JJJJJJJJJJJ
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IMPORTANT THS APRIL DATES

April 4th         AASC Eviction Workshop
             545 E. Pikes Peak Avenue
             Suite 105
             Colorado Springs CO
                         1:00 p.m. - 4:00 p.m.

April 13           Advanced Fair Housing Workshop
                         THS Lower Conference Center  
             3600 S. Yosemite Street   
             Denver, CO 
             8:30 a.m. - 12:00 p.m.  
 
April 13           BARHA  2017 Vendor Showcase
                         The Avalon Ballroom
                         6185 Arapahoe Road
                         Boulder, CO 
             11:30 a. m. - 2:30 p.m. 

April 14th        AASC Annual Education & Expo
              Hotel Elegante Conference & Event Center 
              2886 S. Circle Dr. 
                          Colorado Springs, CO 80906
                          7:30 a.m.  -   4:30 p.m.
   
April 21st         North Client Lunch
              Dave & Busters    
              Westminster             
              11:30 a.m. - 1:00 p.m.
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of the key requirements for a liquidated damage clause 
to pass legal muster is that the agreed upon estimated 
damages must be reasonably related to the actual damages 
suffered.  Thus, the greater the charges that are associ-
ated with a lease break event, the less likely a court will 
be to enforce them.  A good rule of thumb is to set the 
estimated damages no higher than two-months’ worth 
of rent.  Most courts seem to be OK with this amount.  
However, remember that every situation is different, and 
that no matter what the amount, courts have great leeway 
in enforcing or not enforcing estimated damages (lease 
break clauses).
 Concession charge backs, late fees, and non-suf-
ficient funds (NSF) fees are three common MOFs that can 
be problematic.  Concessions are discounts that a land-
lord gives a tenant on rent, either as a one-time discount 
or a monthly discount.  Most leases require a tenant to 
repay these concessions if the tenant breaks the lease or 
fails to give proper notice. Charging back concessions on 
a MOS is OK, if your lease specifically and clearly sup-
ports the charge.  We see too many attempts to charge back 
concessions on MOSs when the lease doesn’t clearly sup-
port the charge.
  Late fees are fees 

charged because 
rent was not paid on 
time.  We see several 
problems with late 
fee charges that 
appear on MOSs.  
Similar to lease 
break fees, late fees 

are estimated damages and must be reasonable (bear some 
resemblance to your actual damages).  Courts regularly 
strike down unreasonable late fees.  Based on our experi-
ence, late fees in excess of $75 are subject to challenge.  
You can only charge late fees for the month the tenant 
breaks.  Thus, you can’t go back and add late fees to a 
MOS for the six times the tenant paid late over the last 
year.  Courts will rule that you waived these late fees when 
you kept taking the tenants rent.  Finally, if you charge a 
lease break fee, we recommend not charging any late fees.  
Arguably, the lease break fee and the late fee are estimated 
damages for the same event.

NSF fees result when a tenant’s payment is not honored 
(bounces).  NSF fees are charged to the landlord by the 
landlord’s bank, and may be passed on to the tenant.  In 
Colorado, NSF fees are strictly controlled by statute.  
Colorado law states that a landlord can charge either $20 
or the actual fee charged by the bank.  These are the only 
two options.  Thus, any NSF charge imposed on a tenant 

in excess of $20 or what the bank actually charges you is 
subject to challenge.
  Failure to accurately and reasonably charge a 
tenant for MOFs can result in a loss of income for the 
landlord and possibly expensive litigation.  Ultimately, 
courts and tenants do not necessarily care what landlords 
call MOFs.   It’s not the name of the fee that matters, but 
rather the amount.  MOFs based on estimated damages 
that are supported by clear lease language and appear to 
be a good faith reasonable estimate of a landlord’s actual 
damages are much more likely to be enforced in court, 
and much less likely to be challenged by tenants.
 Ensuring that onsite teams are properly trained 
is critical to get 
accurate and 
consistent MOS 
results.  But even 
the best-trained 
team will struggle 
if your MOS SOP 
isn’t clear.  Your 
MOS SOP can 
be objectively 
and quickly evaluated.  Simply ask your onsite teams if 
they struggle in calculating MOF charges when preparing 
MOSs.  You can also quickly determine whether you have 
a problem by auditing a sample of MOSs from an asset, or 
from across your portfolio.
 MOS auditing is a significant reason to be on the 
THS Combo Program.  THS’s Combo Program attempts 
to get money judgments in eviction cases.  As a Combo 
Program client, THS is regularly reviewing and evaluat-
ing your MOSs, and will bring any MOS related issues to 
your attention.  Many clients have already benefited from 
THS’s review of their MOSs.  When your MOSs are con-
sistently accurate and appear reasonable, you are in the 
absolute strongest position to collect your money with the 
least amount of legal exposure.   

JJJJJJJJJJJ
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AASC
47th Annual Education & Expo

*Elevate Yourself - Never Give Up*
Friday, April 14, 2017 7:30 AM - 4:30 PM

Hotel Elegante Conference & Event Center 
2886 S. Circle Dr. 

Colorado Springs, CO 80906

Visit The THS Booth


