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 SMALL CLAIMS LAWSUITS 
REVISTED – YOU NEED TO 
KNOW YOUR OPTIONS & 

DEADLINES
 A tenant has sued you in small claims court.  
What do you do?  You have three options.  First, you can 
defend yourself.  Second, you can consult with us on how 
to defend the case, and then handle the case yourself.  
Third, you can retain us to defend you.
 Under the small claims rules, there is a deadline 
for you to decide if you want us to represent you. This 

deadline is seven days 
prior to the date in 
the small claims sum-
mons (the court date).  
Under the rules, if you 
want us to represent 
you in small claims 
court, a Notice of 
Representation must 
be filed at least seven 

days prior to the trial.  This rule is absolute.  The Courts 
do not make exceptions.  Thus, if you contact us about 
representation, but we cannot get a Notice of Representa-
tion filed seven days before the court date, the Court will 
not let us represent you.  
 If you don’t receive the summons until shortly 
before the court, this means that you will have to make a 
quick decision about how you are going to handle a small 
claims case.  Equally as important, most small claims 
courts do not accept electronic filings (somebody must go 
to the court house and physically file the Notice of Rep-
resentation), and require your original signature on the 
Notice of Representation.  These requirements can add 
significant time (days) to the process.  Accordingly, if you 
want us to represent you, you should contact us as soon as 
possible, and keep in mind that we file all court required 
paper work two weeks prior to the court date to avoid be-
ing up against the deadline.  Finally, please keep in mind 
that if we represent you, the court is almost certain to 
schedule a new court date.  Thus, the date in your sum-
mons will most likely not be the court date.
continued on page 2 

CYBERSECURITY AND 
THE VALUE OF YOUR 

INFORMATION
 A recent NAA series of articles by Jeremy Ras-
mussen, Chief Technology Officer & Cybersecurity 
Director of Abacode focused on the importance of in-
forming multifamily professionals of the threat-scape and 
recommended best practices for dealing with Cybersecu-
rity Issues.  These articles highlighted the fact that multi-
family housing industry professionals are sitting on a 
goldmine of information about their residents that hack-
ers would love to steal. They collect personally identifiable 
information about customers—such as names, addresses, 
phone numbers, credit cards, Social Security Numbers, 
bank accounts, background checks, etc.  All of this infor-
mation can be used by thieves to get credit cards, file false 
tax returns, create fake credentials, drain bank accounts, 

open new util-
ity accounts, or 
even get medical 
treatment on a 
victim’s health 
insurance.  Ad-
ditionally, mul-
tifamily property 

managers/owners need to be concerned about their own 
company’s intellectual property, financials, employee per-
sonal information, bids/proposals, and other company 
sensitive data that must be protected from hackers. 
 When it comes to cyber security some of the ques-
tions you need to consider are: 
 √  What would it cost to replace it if it were stolen   
      (or encrypted and  held for ransom)? 
 √  What is it worth on the open market? 
 √  What is it worth to my competitors? 
 √  What sort of reputation hit would I take? 
 √  What is my legal liability? 
 √  What regulatory fines could I incur?
Although, there is no Cybersecurity Legislation specific to 
the multifamily housing industry, there is emerging data 
breach regulation at both the state and federal levels that 
could have an effect on the industry. 
continued on page 2 



SMALL CLAIMS LAWSUITS REVISTED – YOU NEED TO 
KNOW YOUR OPTIONS & DEADLINES
continued from page 1
 Several factors dictate how a small claims case 
should be handled. How much money is the tenant claim-
ing you owe? If the tenant is seeking $3,500 or more, 
you should strongly consider having an attorney repre-
sent you because the case can be defended for less than 

this amount.  On 
the other hand, if 
the tenant is seeking 
$500, the cost of de-
fense (attorneys’ fees) 
will be higher than 
the amount sought.  
Basic economics dic-

tate that you shouldn’t pay more in attorney fees than the 
amount that the tenant is claiming in their small claims 
case, or any case for that matter.  
 No set dollar amount dictates whether you should 
have attorney representation.  However, generally, the 
more damages a tenant seeks, the more you should lean 
towards involving us.  The attorneys’ fees you pay us may 
or may not be recoverable in a small claims case pursuant 
to your lease.  Some small claims courts have awarded at-
torneys’ fees and others have not.  While we can’t guaran-
tee the court will award attorneys’ fees or that you will be 
able to collect them, we try to get an award of attorneys’ 
fees added to the principal judgment in small claims cases 
that we handle.  Regardless of the amount of money at 
stake, some clients feel more comfortable if we handle the 
case, or want us to handle because they have better things 
to do with their time.
 Some clients elect to defend their small claims 
matter after consulting with us.  The obvious advantage is 
that you will incur significantly less attorneys’ fees if you 
elect to consult with us about a small claims matter.  The 
consultation involves 
reviewing the file, 
meeting with you to 
discuss applicable law, 
key legal arguments, 
and strategy.  If the 
case isn’t complicated, 
you may just need to 
be briefed on the law, 
and some advice about 
presenting the case.  The consultation is billed hourly and 
provides you with face-to-face attorney time for review-
ing your documents and discussing the strategy to defend 
your case.  The consultation option is ideal for smaller 
to mid-range dollar amount cases, and for limited issue 
cases because it minimizes your attorneys’ fees.  This op-
tion is also appropriate for clients who prefer handling 
cases themselves.
continued on page 3

CYBERSECURITY AND THE VALUE OF YOUR 
INFORMATION  continued from page 1 
 The cost of a data breach is significant today 
and that cost will only continue to escalate as liability, 
regulation, and other factors increase. Cybersecurity 
systems today are so complex and interconnected that it’s 
not a matter of if an incident will occur, but when, and 
how prepared you are to respond.  Multifamily Hous-
ing providers should commit to practicing due diligence 
in protecting their data because failing to do so can lead 
to hefty financial penalties in terms of lost business and 
productivity, regulatory fines, and litigation. 
 Everyone knows that a firewall is absolutely neces-
sary for network protection, but it often provides little 
more than a false sense of security because the reality is 
that most hackers will try to go around the firewall. The 
reality is that effective cybersecurity can’t come from a 
single product such as a firewall or antivirus software. It 
comes from a comprehensive framework that encompass-
es: Prevention, 
Detection, Reac-
tion, and Con-
tinuous feedback/
improvement.  
According to 
cryptography 
expert and secu-
rity pundit Bruce 
Shneier, “Security 
is a chain; it’s only as secure as the weakest link.  Security 
is a process, not a product.” 
 A common cyber industry description of a secure 
computer system is “the one that is unplugged, wrapped 
in chains and sunk to the bottom of the ocean. However, 
it’s not very usable.” Whenever humans interact with sys-
tems, they introduce errors, which can lead to exploits by 
attackers. People use weak passwords. People click on links 
to malicious sites. People give out too much information 
via email or phone.  It is imperative that property owners/
managers invest the resources to provide continuous cy-
bersecurity training for employees.  Your team offers the 
first and last line of defense. An untrained workforce can 
subvert other protections you have put in place. A well-
trained workforce, on the other hand, lowers risk.
 As Jeremy Rasmussen points out in his articles, 
“every organization needs a formalized cybersecurity 
awareness training plan, and a process for repeatedly 
beating it into employees’ brains!”  He recommends using 
the following method:
 1 Policy. Develop an Acceptable Use Policy   
 (AUP)  for the organization. This should define   
 people’s roles and responsibilities for security. It  
 should outline the do’s and don’ts on the corpor-  
 ate network. This policy document should be
continued on page 5
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SMALL CLAIMS LAWSUITS REVISTED – YOU NEED TO 
KNOW YOUR OPTIONS & DEADLINES
continued from page 2
  Small claims cases can involve tenant files that 
have been placed with a collection agency.  If you are sued 
in small claims court, you should always determine if the 
file is at a collection agency.  If a tenant’s file has been 

placed for collection, 
you should promptly 
contact the collection 
agency and determine if 
the collection agency is 
going to handle the 
small claims case.  
Unfortunately, most 

(nearly all in our experience) collection agencies will not 
handle a small claims case even though it stems from the 
lease on which they are collecting.  If the file has been 
placed for collection, and the collection agency isn’t going 
to handle the small claims case, you should recall the file 
from the collection agency.  
 Regardless of what the collection agency tells you, 
you have the absolute right to recall a collection file.  If 
an agency won’t defend the small claims case and gives 
you a hard time about recalling the file, you should look 
for a new collection agency.  You should always recall the 
file in writing, and issue clear written instructions to the 
collection agency to cease any efforts to collect the debt.  
Written recall and cease instructions are critical to avoid 
disputes.  You should order the collection agency to cease 
collecting the debt because the debt will now become a 
counterclaim in the small claims case.  
 Regardless of how the small claims case is han-
dled, you should assert any debt owed to you, by the 
tenant, as a counterclaim 
in the small claims case. 
Asserting a counterclaim 
in a small claims case also 
gives you leverage to get 
the tenant to settle, and 
may ultimately reduce any 
judgment awarded in favor 
of the tenant.  Prior to 
asserting the tenant’s debt as a counterclaim, you should 
evaluate settlement.  Specifically, if the tenant went away 
(dropped the small claims suit), would you drop pursuit 
of the debt owed by the tenant?  If the answer is yes, then 
this offer should be made to the tenant.  Often this will 
solve your problem because some tenants file small claims 
cases for the sole purpose of getting you to drop collection 
efforts.
 Regardless of attorney involvement, you should 
determine whether to object to the small claims magis-
trate.  Unless an Objection to Magistrate is filed, a county 
court magistrate is likely to preside over your small claims

September  2017 page 3Landlord News

case.  Pursuant to Colorado statute, you have the right 
to have any case heard by a judge.  However, you must 
affirmatively assert this right in writing, or you lose the 
right to object.  Like the Notice of Representation, you 
must file an Objection to the Magistrate at least seven days 
prior to trial.  Whether to object to the magistrate is a key 
decision.   
 Pro-tenant bias or apparent bias is a clear reason 
to object.  Unfortunately, some small claims magistrates 
have strong pro-tenant reputations.  Our clients have 
regaled us with countless tales of small claims magis-
trates allegedly disregarding the law to somehow find for 
the tenant.  One story comes to mind.  In this case, the 
landlord sent the tenant a security deposit disposition 
within sixty days as required by the lease. However, the 

magistrate found that 
since the lease had gone 
month-to-month the 
landlord was required 
to send the disposition 
within thirty days, even 
though the lease stated 
that the original lease 
provisions were still in 

effect.  The magistrates in various small claims courts can 
change frequently.  If you are unfamiliar with the reputa-
tion of a magistrate in a jurisdiction, please contact us.  
 Ted Nugent would love small claims because it’s 
usually a free-for-all.  The tenant tells their story.  You 
tell your story.  Almost all documents are admitted into 
evidence, regardless of relevancy, authenticity, or whether 
they are pure hearsay.  Like magistrates, judges hearing 
small claims cases will admit into evidence all or almost 
all evidence.  Even if a judge hears a small claims case, the 
small claims’ rules of evidence apply.  Again, these rules 
are extremely informal.  However, some judges may take 
the position that when you request a judge, the county 
court rules of evidence apply.  If the county court rules 
apply, you need to meet technical legal requirements to 
get evidence admitted.  Finally, keep in mind that some 
small claims courts set very limited and strict time frames 
for cases.  For example, the tenant gets ten minutes, and 
you get ten minutes to respond.  This is another reason 
supporting the consultation option.  If we can only con-
tribute 20 to 30 minutes of value at trial, it doesn’t make 
sense to pay us two hours of drive time and an hour to sit 
around waiting for the case to be called.   
 Because small claims court is a gamble with no 
reliable or predictable results, you should always seriously 
evaluate settlement, especially on lower dollar cases.  For 
economic reasons, you should consider settlement even in 
cases where the tenant is totally wrong.  If you waste $500 
of your time to prevent paying a tenant $200, this 
continued on page 4



SMALL CLAIMS LAWSUITS REVISTED – YOU NEED TO 
KNOW YOUR OPTIONS & DEADLINES
continued from page 3
is a net loss.  Your time, and your staff’s time are valuable.  
The advantage of settling is certainty.  You’ll have no idea 
how the small claims roulette will turn out, or how much 

of your time it will 
suck down.  When 
you go to court, 
you may have to 
wait around a lot.  
Most counties now 
require mediation 
for small claims, 
which results in 

extra time spent and additional cost.  If you settle, at least 
you know what you get, and how much time and money 
will be spent.  If you can get the tenant to drop his case in 
exchange for you dropping your collection action against 
him, you probably are better off in most cases.  You 
should always consider dollar amount and collectability 
in deciding to settle a small claims case.  Lower dollar 
amounts owed by a tenant or non-collectability (regard-
less of amount owed) are both strong indicators that you 
should settle the small claims case.  If you settle a small 
claims case on your own, don’t hesitate to contact us if you 
need help in writing the settlement.
 If you are going Han Solo in a small claims case, 
you need to evaluate your evidence and the strongest way 
to present your evidence.  Even in small claims court, 
third party (e.g. vendor) witnesses carry more weight than 
you do.  For example, the contractor who replaced the 
carpet usually has more credibility than you.  If a witness 
is going to testify, you should always take full advantage 
of the witness’s expertise and personal knowledge of the 
facts.  The carpet 
vendor should 
testify about the 
cost of the carpet 
replacement and 
provide his expert 
opinion that the 
carpet needed 
to be replaced.  
Again, keep in 
mind that the rules of evidence generally don’t apply.  
This means you could offer a signed written statement 
from the carpet vendor if he won’t show up and support 
you.  Before and after pictures carry significant weight, 
i.e. the beautiful green lawn when the tenants moved 
in versus the brown lawn scattered with weeds when the 
tenants moved out.   Some courts won’t award damages 
based on estimates because you’re not out-of-pocket yet.  
Receipts and invoices with proof of payment are always 
the strongest and safest evidence of actual out-of-pocket 

damages.  
 Landlords need to be more realistic about their 
damages.  If you overreach, even on some damages, you 
can substantially hurt your credibility on all damages.  
Small claims court is unpredictable.  The small claims 
magistrate or judge ruling against you is much more pre-
dictable if you overreach.  If your carpet is 10 years old, 
you won’t get full replacement value (likely nothing) even 
if the tenant caused huge stains.  If the tenant’s dog or 
cat peed all over the carpet and destroyed it, you should 
always preserve and bring a small carpet sample to supple-
ment your photos.  Similarly, if your tenant lived in the 
property for four years, the Court is not likely to award 
painting damages even if the tenant’s kids used the wall as 
their personal canvas.  Small claims courts rarely award 
damages for your time and effort (labor).  Thus, you’re 
not going to get damages for the time your son spent 
watering the lawn to try to save it, especially if you didn’t 
pay him.  In our experience, you will almost never get the 
full amount you are asking for from a former tenant in 
small claims court.  
Keep this in mind 
when evaluating your 
settlement position.
 Small claims 
court is like Judge 
Judy or the People’s 
court with Judge 
Marilyn Milian.  It’s 
not the Microsoft 
Anti-Trust Trial.  Each side tells their story.  Both sides 
show the court their documentary or physical evidence.  
Depending on the Court, the judge or magistrate will 
allow each party to ask the other party questions.  Some 
Courts will only allow a narrative from each side, with the 
magistrate or judge asking the questions.  After hearing 
each side and looking at each side’s documents, the Court 
determines the winner.  This is the whole shooting match.
 You can increase your chances of winning in 
small claims court in several ways. First, promptly evaluate 
your options.  Don’t wait until the last minute to decide if 
you want an attorney involved, or to object to the magis-
trate.  If you delay, you 
are likely to blow the 
deadlines for exercising 
these options.  Obvi-
ously, don’t miss the 
court date if you are 
handling yourself.  This 
happens more often 
than you would think.  
If you do miss the court date, contact us immediately.  No 
guarantees, but we can try to get you another chance. 
continued on page 5
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CYBERSECURITY AND THE VALUE OF YOUR 
INFORMATION  continued from page 2 
 readily accessible.
 2 Initial training. As part of the onboarding  
 process, train new employees on the AUP, to the 
 extent of making them pass a quiz on it, and then 
 have them sign an acceptance of the AUP – all 
 prior to granting them access to any computing 
 assets.
 3 Ongoing training. Require periodic (say, 

 annual) cybersecurity 
awareness training – 
 either live in-person 
sessions, educational 
 videos, or other com-
puter-based training. 
Make sure this training 
is concise, engaging, and 
relevant. Remember, 

 attackers’ methods change often. For example, no  
 one was talking about ransomware five years ago.   
 So, your training needs to be fresh.
 4 Phishing campaigns. You should send 
 periodic fake phishing emails to your employees, 
 and track their response to them. Those who fall 
 victim to these attacks should receive remedial 
 training. Habitual offenders might require H.R. 
 action – because they are continually putting the 
 company at risk.
 Remember You can never eliminate all risk in your 
company, but by making it as small as possible, hackers will 
move on to lower hanging fruit. 

JJJJJJJJJJJ

 

 

 SMALL CLAIMS LAWSUITS REVISTED – YOU NEED TO 
KNOW YOUR OPTIONS & DEADLINES
continued from page 4 
Second, be realistic in evaluating whether it’s worth fight-
ing in the first place, and what you are likely to get if you 
win.  Your time is valuable.  If the case doesn’t involve a 
lot of money or if the tenant isn’t collectable, the win-
ning move is to settle.  Settling can mean writing a check 

to someone who is wrong 
and that you may not like.  
Realistically evaluate your 
damages when deciding 
to settle.  Third, if you 
are going to fight, make 
sure that you don’t bring a 
knife to a gunfight.  Make 
sure that you have the nec-

essary documents and witnesses to present to the Court.  
Always remember that we are here to assist you in evaluat-
ing your small claims problems, but you must contact us 
before you lose the right to get us involved. 

JJJJJJJJJJJ

IMPORTANT THS SEPTEMBER DATES
   
September 4th  ALL COURTS CLOSED 
   LABOR DAY HOLIDAY
   THS Closed
   LABOR DAY HOLIDAY

September 11th & 13th DOUGLAS COUNTY COURTS  
   CLOSED
   
September 14th  Basic Fair Housing  
   THS Lower Conference Center 
   3600 S. Yosemite Street  
   Denver, CO   
 
   

8:30 a.m. - Noon

September 15th  North Client Lunch
   Dave & Busters   
          Westminster   

11:30 a.m. - 1:00 p.m.
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RESEARCH SHOWS DEMAND 
FOR APARTMENTS IN METRO 

AREA WILL CONTINUE TO GROW
 A recent Apartment Industry Analysis by the 
NMHC and NAA in  partnership with Hoyt Advisory 
Services of the Denver Metro area revealed some interest-
ing data regarding the demand for apartments in our area 
through 2030.  Their new research shows that demand for 
apartments is on the rise throughout the country. In addi-
tion to our area, whether it’s young professionals, couples, 
families or empty nesters, we will see a demand for an 
additional 4.6m new apartment households by 2030.  The 
report determined that demand is rising due to a number 
of factors -- population growth, immigration, and chang-
ing lifestyle preferences all of which are contributing to 
more people living in apartments in the future.
Interesting information provided by their report about 
the impact of the Apartment Industry in the Denver Metro 
Area is the fact that currently the 238.9k Apartments and 
their 472.8k residents support 97.4k jobs in our commu-
nity and contribute more than $3.5b to the economy every 
day.
 Because of population growth and a higher pro-
pensity to rent, a need for more apartments will be created 
by 2030.  The good news for our clients is that in-depth 
new research clearly shows that demand for apartments is 
on the rise in both the country and, in particular, in our 
area. Whether it’s young professionals, couples, families or 
empty nesters creating the demand, the report shows that 
the Denver metro area will need to add 56k new apartment 
households by 2030 and the country overall will need to 
add 4.6m new apartment households by 2030 to meet the 
demand.
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W R O N G !

THS CLIENT LUNCHEONS 
ARE 

FREE
SUMMER BREAK IS OVER
DON’T MISS THE FIRST

CLIENT LUNCH OF THE FALL
FRIDAY SEPTEMBER 15th

Reservations Required


