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THE WAR OVER EVICTION (CREDIT) RECORDS 
IS ESCALATING 

 
The battle over tenant eviction records is being waged in state legislatures across the 

country. Landlords want a complete picture to determine qualified applicants. Tenants argue that 
standards are too high, resulting in a lack of quality affordable housing. Tenants want to limit 
access to negative information. Whether an eviction should count against a tenant, especially 
when the eviction was settled, has become a hot topic. When trying to address these issues 
during the application process, applicants often attempt to bypass standard operating procedures. 
Tenants frequently try to pressure onsite teams to solve their eviction history and credit problems 
whether during application or after move-out. Usually, the onsite team cannot assist because they 
are not the right persons to address the situation. Because onsite teams often are not clear on how 
to handle these scenarios and because the battle over the use of eviction records is heating up, 
this month we discuss eviction records and use a client situation to illustrate how your teams can 
best handle tenant eviction/ credit issues. 
 

Clients bring two main credit issues to us. First, a tenant will claim that a past balance has 
been addressed (the “I paid that” or the “I took care of that” scenario). Second, tenants will claim 
that they were never evicted or that an eviction should not be showing on their record. The “I 
paid that” scenario is pretty straightforward even though, as discussed below, it may not be so 
easily resolved. 
 

Eviction issues can be more complicated because not everyone agrees on what constitutes 
an eviction. Most evictions are based on failure to pay rent. Most evictions are resolved by the 
tenant paying the rent. If an eviction is started but resolved by the tenant paying the rent, has the 
tenant been evicted? In other words, does just filing an eviction against a tenant mean that the 
tenant was evicted? Most people think being evicted means being forcibly removed from the 
property by the sheriff when the sheriff executes the Writ of Restitution and removes the tenant’s 
property from the rental unit. 
 

However, probably less than five percent of all evictions result in physical move-outs by 
the sheriff. In fact, the majority of evictions are dismissed because the tenant either resolved the 
situation with the landlord (paid and stayed) or moved out on their own. In between dismissal 
and a physical move is the judgment for possession. In an eviction case, when the court 
determines that the landlord is entitled to possession, the court enters a “judgment for 
possession” in favor of the landlord and against the tenant. A judgment for possession is a 
prerequisite to obtaining a Writ of Restitution, in order to have the sheriff do a “physical move-
out”. But again, most judgments for possession don’t result in physical evictions. Tenants can 
have possession judgments on their record for a variety of reasons.  
 

If a tenant fails to appear in court, the court enters a default judgment for possession 
(“JP”). Sometimes a tenant can resolve their situation with a landlord, but still have a possession 
judgment on their record. This happens when the tenant pays the rent, but the landlord fails to let 
us know. If a tenant pays, you should always let us know so that we can either dismiss the case 
pre-judgment for possession or vacate the judgment for possession if it was already entered and 
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dismiss the case. If you don’t let us know the tenant paid, the tenant may allege that you have 
wrongfully impacted their credit, by refusing to vacate a judgment for possession after it has 
been settled. Also, it’s much easier to address whether a JP should be vacated and the case 
dismissed at the time of the eviction as opposed to months or years later when records may no 
longer be available or you don’t own or manage the community where the tenant lived. If the 
tenant has not resolved a balance owed to the landlord, then the landlord is not obligated to 
vacate a JP. However, if a tenant comes to a landlord down the road and settles their account, the 
landlord should vacate the JP. 
 

Regular readers know that tenants are organizing nationally, including here in Colorado. 
The main focus of these organizational efforts is to pursue an aggressive pro-tenant legislative 
agenda. Tenant’s rights advocates argue that once an eviction is filed (entered into a court’s 
database) it remains on a tenant’s record indefinitely, even if the case was dismissed or settled 
out of court before an eviction takes place. As a result, evictions are often a permanent stain on 
tenant’s background and lessens their chances of finding and securing quality rental housing. To 
avoid this, tenant’s rights groups want eviction records sealed, if an eviction is dismissed or 
stopped. These groups also want to seal eviction records (possession judgments) for 60 days after 
the judgment to allow the tenant to seek alternative housing, and eviction records should be 
sealed permanently if the tenant prevails. Finally, advocates want the law to prohibit the use of 
dismissed eviction records in making rental decisions. This means the mere fact that an eviction 
case was filed, couldn’t be used to disqualify an applicant. Only a record containing a judgment 
for possession could be used to disqualify 
 

The impact of a law prohibiting the use of eviction filings only (cases that are dismissed 
or no JP is entered) depends on current screening practices. Do landlords regularly deny tenants 
because an eviction case was filed against them and later dismissed or stopped? Or are landlords 
only denying applicants if they have a judgment for possession on their record? We don’t know 
the answer to these questions. However, the answer is critical to determine both the impact of 
current screening practices and proposed legislation. For this reason, we will be reaching out to 
our clients, in the near future, and ask you to complete a short survey on this subject. 
 

Tenant eviction/credit issues that arise during the application process vary greatly. THS 
recently assisted a client with a situation that illustrates the most important points about 
eviction/credit issues and how to handle them. The tenant applicant (the “Applicant”) used to 
live at Old Property. Old Property used ACME Recovery to collect their tenant accounts.  
ACME Recovery had reported the Applicant’s outstanding balance from Old Property to the 
credit bureaus. Applicant was now applying to become tenant at New Property. New Property 
was declining Applicant because Applicant’s balance from Old Property was resulting in New 
Property’s screening vendor denying the application. Applicant then provides New Property with 
a letter from ACME Recovery that Applicant resolved the debt with ACME. THS did evict 
Applicant from Old Property but had nothing to do with collecting the balance owed to Old 
Property. 
 

The key to these scenarios is to identify the source of the information that is causing the 
problem and instruct Applicant to address it directly with that source. In this case, the 
information causing the problem is contained in New Property’s screening report. When New 
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Property denied Applicant, New Property sent Applicant an adverse action letter as required by 
the Federal Fair Credit Reporting Act. Under the law, when information contained in a consumer 
credit report is used to decline a tenant, the landlord is required to tell the tenant that the decline 
was based on information contained in the report and how to get a hold of the company issuing 
the report. So, when Applicant tried to drag New Property into resolving the problem, New 
Property should have directed Applicant’s attention to the adverse action letter and told 
Applicant that they need to contact the consumer reporting agency that issued the report and 
dispute it with them. 
 

If Applicant does dispute and the consumer reporting agency (CRA) won’t drop it, then 
Applicant would need to get ACME Recovery to contact CRA and inform them that the matter 
has been resolved and that they need to report that to New Property’s credit screening company. 
It is Applicant’s responsibility to make these things happen. There is nothing New Property can 
do to address the adverse information in Applicant’s report because New Property was not the 
original creditor to whom Applicant owed money. The ultimate source of the adverse 
information on Applicant’s screening report probably wouldn’t even talk to New Property, and 
certainly is not going to change the entry based on any information provided by New Property. 
Only the original creditor or the company reporting the negative information can get it changed. 
Further, New Property should not override its screening company’s decision, based on the letter 
from ACME, in order to be consistent during the application process and to avoid potential fair 
housing problems. Finally, THS is in the same position as New Property. THS is not in a position 
to get the report changed. 
 

THS can only vacate a judgment for possession and move to have the case dismissed. 
Based on the facts of the case, New Property can’t direct THS to vacate the judgment for 
possession and dismiss the case. Thus, if the eviction were causing a problem as well, Applicant 
would have to contact Old Property and get them to instruct THS to vacate the judgment for 
possession and dismiss the case. If this is an old case, this could be problematic. Management of 
Old Property may have switched (in some cases several times), or Old Property may have been 
sold.  
 

Because dealing with old possession judgments can be a problem, THS has developed a 
web form to assist tenants in requesting that judgments be removed. Regardless of anything else, 
all THS can do in these cases is vacate possession judgments and dismiss cases. We cannot 
waive our magic wand and change the fact that the case was filed. In other words, THS cannot 
erase or change the court’s records. This brings us full circle. Should the fact that an eviction 
case was filed count against a tenant if the tenant resolved or otherwise made good, assumably 
by paying any balances owed? 
 

Tenant’s rights groups are aggressively pushing legislation that would prevent resolved 
evictions from being considered in rental decisions. On the other hand, some landlords believe 
that whether a previous landlord had to file an eviction is critical information in making a rental 
decision. The key to analyzing the situation depends on how screening decisions are currently 
being made. If landlords, for the most part, only factor unresolved evictions, then tenant’s 
argument is much weaker. If mere eviction filings are factoring into rental decisions, including 
resolved evictions, then perhaps there is some room for discussion. Specifically, in order to have 
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an eviction record sealed, tenants should be required to pay or settle balances with former 
landlords. Tenants would benefit by getting a fresh start if they made their former landlord 
whole. Landlords would benefit by getting paid any damages they are owed by their former 
tenant.  
 


