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NEW LAWS REQUIRE 
LANDLORDS TO ANALYZE 
TENANT COMMUNICATION 
SYSTEMS TO MEET LEGAL  

REQUIREMENTS
 The Colorado General Assembly passed multiple 
landlord tenant bills this session.  Two of these Bills (The 
Warranty of Habitability or “WHB” and the Bed Bug Bill 
or “BBB”) create significant ongoing communication 
requirements for landlords.  The WHB is effective August 
2, 2019, and the BBB is effective January 1, 2020. 
 Current landlord tenant communication systems 
probably do not allow landlords to comply with these new 

legal require-
ments or put 
landlords in the 
best position to 
defend claims 
under these new 
laws.  Accord-
ingly, landlords 
should analyze 

their tenant communication systems to minimize liability 
under the new laws.  To assist in this analysis, this month 
we explain the statutorily required communications and 
the pros and cons of potential communication solutions. 
 Under the 2019 WHB, tenants are required to 
provide landlords written or electronic notice of condi-
tions that could constitute a breach of the warranty of 
habitability if not remedied.  When the tenant provides 
written or electronic notice of a warranty of habitability 
issue, the landlord becomes obligated to respond within 
twenty-four hours.  The landlord’s response must indi-
cate the landlord’s intentions for remedying the condi-
tion, including an estimate of when the remediation will 
commence and when it will be completed.
 Similar to the WHB, HB19-1328 or the BBB 
mandates various communications between tenants and 
landlords.  First, the BBB requires a tenant to promptly 
notify the tenant’s landlord via written or electronic 
continued on page 2

TO CHARGE OR NOT TO 
CHARGE? THAT IS THE 

QUESTION!
SHOULD YOUR DAMAGE 
CHARGES BE PRO-RATED

 Your tenant of three years has turned in their 
keys, and now it’s time to do the walk thru.  You unlock 
the door, enter the property, and stare in shocked horror 
at all the damage left behind.  Scratched up walls, severely 
stained carpet from both pets and who knows what else, 
broken and scratched kitchen cupboards, cracked stove 
top, gauged vinyl flooring, scratched kitchen and bath-
room counter tops. Not to mention the missing bedroom 
closet doors, cracked bedroom window, and torn screen.  
Holy smokes, the security deposit is not going to cover all 
this damage!  
 You try to fix the items that can be fixed, but 
unfortunately most of the items have to be replaced.  You 
gather all your receipts, itemize the list of replacements 
with their costs based on the receipts or standardized 
cost sheet you typically 
use (full painting $450, 
carpet replacement 
$1600, vinyl replacement 
$600, resurface coun-
ter tops, $500, replace 
stove $375, closet door 
$80, replace window 
$250, replace screen $75, 
replace kitchen cupboard 
$2800), and transfer all 
the information to the security deposit disposition.  The 
damages total $6730, final utilities total $63, and then 
after the application of the $800 security deposit the 
tenants now owe $5993.00.  You mail out the security 
deposit disposition, no response from the tenant, so you 
send the account over to collections.  
 After a few months, you receive a call or e-mail 
from the collection agency stating the tenants are disput-
ing the charges and claiming they are too high.  
continued on page 2
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notice when the tenant knows or reasonably suspects that 
the tenant’s dwelling unit contains bed bugs. 
After receipt of notice, a landlord must have the unit 

inspected by a 
qualified inspector 
within ninety-six 
hours.  Additional-
ly, the law requires 
the landlord to 
provide the tenant 
reasonable written 
or electronic notice 
of landlord’s intent 

to enter to inspect for bed bugs at least forty-eight hours 
in advance.  However, the lease may provide for a differ-
ent minimum notice time or waive the notice require-
ment.  All leases should waive the notice requirement 
in the lease to avoid scheduling issues.  Even if notice is 
waived in the lease, landlords should still provide at least 
some electronic notice of inspection to prove landlord’s 
compliance, as a courtesy to the tenant, and to avoid 
scheduling conflicts with the tenant.
 Both new laws refer to electronic notice.  Both 
the WHB and the BBB define electronic notice the same.  
“Electronic notice means notice by electronic mail or an 
electronic portal or management communications system 
that is available to both a landlord and a tenant.”  How-
ever, landlords can’t force tenants to provide electronic 
notice and tenants could provide old fashioned written 
notice either by hand delivery, mail, or another courier.
Both new laws also specify where tenants are to send elec-
tronic notice.  “A 
tenant who gives a 
landlord electronic 
notice of a condi-
tion shall send 
such notice only to 
the e-mail address, 
phone number, or 
electronic por-
tal specified by the landlord in the rental agreement for 
communications.  In the absence of such a provision in 
the rental agreement, the tenant shall communicate with 
the landlord in a manner that the landlord has previ-
ously used to communicate with the tenant.  The tenant 
shall retain sufficient proof of delivery of the electronic 
notice.” 
 The new laws do not mandate that landlords des-
ignate where tenants send statutory communications.  
However, designating where communications are sent is 
continued on page 3

TO CHARGE OR NOT TO CHARGE? THAT IS THE 
QUESTION!  SHOULD YOUR DAMAGE CHARGES BE 
PRO-RATED    continued from page 1 
The collection agency tells you they are needing copies of 
the receipts to respond to the tenant’s dispute.  If the col-
lection agency has a legal department, they may ask you if 
the replacement amounts are pro-rated.  Why would they 
be pro-rated?  The tenant caused damages that required 
replacement of items, they are responsible for paying for 
those damages, right?
 The answer is not a cut and dried yes.  The 
security deposit statute, C.R.S. 38-12-103 (1),  states 
“…No security deposit 
shall be retained to cover 
normal wear and tear.”  
In the scenario above, 
the damage is obviously 
more than normal wear 
and tear.  Everyone has a 
different idea of what they 
consider normal wear 
and tear.  While there are 
also many parts of normal wear and tear to consider when 
preparing a Security Deposit Dispo, for this article we 
want to focus on how to figure out what to charge when 
you have to replace an item.  
 Keep in mind, the Courts will typically not award 
you full replacement costs, just as  Courts do not award 
a tenant full replacement costs to them for replacement 
of their items if you have to replace them due to an issue 
at the property.  Many tenants assume they will be able 
to collect money for replacement costs, when in fact the 
Court will apply depreciation to those items and award 
the tenant what the remaining value of the item would 
be.  The same will apply to items a landlord may have 
to replace.  The Courts will only award charges for the 
remaining value, or lifespan, of the item.
 The most common item we see and receive ques-
tions on is for carpet.  Obviously, the lifespan for carpet 
varies based on the quality of carpet, however most Courts 
figure the life span of carpet in a rental is about five years.  
The biggest reasons for replacement we see are due to 
pet damage or from stains not able to be removed when 
the carpet is cleaned at move out.  When preparing the 
move out statement, before adding the carpet replace-
ment charge, you need to determine how old the carpet 
was when it was replaced.  If the carpet was replaced five 
or more years before now, you can not charge the ten-
ants for the replacement.  If it was brand new when the 
tenants moved in, you can only charge for the remaining 
two years of useful life remaining.  If the carpet had been 
replaced the year before the tenants moved in, you would 
only be able to charge for the one year remaining.   You 
may be thinking, “But the damage is beyond normal wear 
continued on page 3

AUGUST 2019 PAGe 2Landlord News



NEW LAWS REQUIRE LANDLORDS TO 
ANALYZE TENANT COMMUNICATION 
SYSTEMS TO MEET LEGAL
REQUIREMENTS continued from page 2
critical for landlords to comply with both the WHB and 
the BBB, and to be able to defend claims brought under 
both laws.  If landlords don’t designate, tenants could 
send WHB or BBB communications to any number of 
emails or phones.  This creates problems.  The recipients 
of such communications may not realize their importance 
or simply ignore them all together (that’s maintenance’s 
job).  If these claims end up in court, a landlord will have 
difficulty assembling necessary proof of required commu-
nications if they are scattered on multiple mobile devices 
or over multiple email accounts. 
 For these reasons, all landlords should take 

advantage of the 
WHB and BBB 
provisions by im-
mediately chang-
ing their leases 
to direct tenants 
where to send 
electronic notice.  
As soon as your 
lease is changed, 

you are covered going forward.  However, Landlords 
should consider addressing the “GAP lease” issue under 
the new laws.  GAP leases are existing leases that don’t 
expire until after August 2, 2019, the effective date of the 
WHB (or in the case of the BBB current leases that don’t 
expire until after January 1, 2020).
 Some GAP leases may direct tenants where and 
how to communicate regarding maintenance requests.  
However, GAP leases do not contain language directing 
tenants where to send WHB or BBB related communica-
tions.  As a result, tenants could send statutory notices to 
a wide range of communication channels making it dif-
ficult for landlords to comply with these new laws.
Landlords can’t unilaterally alter current tenant leases.  
However, landlords can direct tenants where to send 
notices.  To address the GAP lease issue landlords can let 
tenants know where to send communications.  Landlords 
can accomplish this by publishing a simple statement to 
tenants: effective August 1, 2019, you should send us any 
statutorily required notice to us at the online tenant/
maintenance portal or at [insert appropriate email ad-
dress]. 
 Giving notice to GAP lease tenants should 
substantially increase tenant compliance.  When tenants 
direct communications to a single source, landlords are in 
a better position to comply.  The disadvantage is that you 
can’t make GAP lease tenants comply and some will not.  
continued on page 4

TO CHARGE OR NOT TO CHARGE? THAT IS THE 
QUESTION!  SHOULD YOUR DAMAGE CHARGES BE 
PRO-RATED    continued from page 2
and tear.’  The thing you have to remember is the time 
the tenant resides in the unit and “uses” the carpet has to 
be counted as normal wear and tear.  The remaining time 
that is not able to be used is what is considered beyond 
normal wear and tear, and is what you are able to charge 
for.  This concept applies to all fixtures of a property, 
appliances, toilets, sinks, vanities, cupboards, doors, etc.  
Any fixture needing to be replaced has to have the charge 
amount pro-rated.  Recently, our office came across a 
lease with a Standard Charge Addendum stating normal 
wear and tear does not apply until a tenant has resided in 
the unit for twenty-four months.  This clause is not en-
forceable.  Wear and tear starts and is applied the moment 
a tenant moves in.  
 Another common charge our office sees is for 
paint.  The industry standard for paint is one coat per 
year is considered normal wear and tear.  Additionally, 
part of the make ready process requires painting of the 
property for a new tenant.  This means if a tenant has 
lived in a unit for one or more years, painting will typi-
cally not be awarded by the Courts.  Now, if the tenant 
paints the unit on their own, especially in colors that may 
be harder to cover, or adds stencils that requires extra 
paint or primer to cover them, and they have resided in 
the unit for a year or more, you can charge for the extra 
paint or primer that would be needed.  So if they lived in 
a unit for a year, and you needed three coats of paint to 
cover the hot pink paint they used to change the accent 
wall, you would only be able to charge them for two coats 
of paint.  If you had to use two coats of primer to change 
the wall back, you can charge them for the two coats of 
primer and two coats of paint.
 There are many websites you can use to find what 
the life expectancy of household items and rentals are.  
These tools are very helpful in determining what you are 

able to charge a tenant for 
if you are having to re-
place an item.  The main 
thing to remember is ac-
counting for normal wear 
and tear, and how long a 
tenant resides in a unit 
needs to be considered in 
the time that determina-

tion.  Also, you will have to be able to prove the amount 
you are charging is the correct amount.  If you are having 
to replace a six year old stove, and you charge the tenant 
who resided there one year for the full replacement costs, 
the Court will likely start scrutinizing all of the charges 
you are assessing to the tenant.  If there is any question 
as to whether you can charge something back to a tenant, 
and you aren’t positive on the answer, you can always call 
‘THS’ for help.
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ANALYZE TENANT COMMUNICATION 
SYSTEMS TO MEET LEGAL
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Further, some landlords may be concerned that publish-
ing a statement will increase tenant claims.  This is for 
individual landlords to determine.  However, in our ex-
perience, the red flag theory is overhyped.  Tenants either 
have an issue or they don’t, and the ones that tend to file 
claims are going to do so no matter what you do.
Many landlords already have electronic communication 
systems designed to handle tenant maintenance requests.  
If you don’t, you will need to set one up right away.  If you 
have a communication system, you will need to analyze 
its capabilities to meet statutory requirements.  If you 
have a system, you may want to consider the advantages of 
deploying a second communications channel specifically 
designated for statutory notices.
 We already have a communications channel for 
maintenance requests, so why would we want to set up a 
second channel?  A second designated communication 
channel for WHB and BBB communications has several 
advantages that you may not have considered.

If you have a mainte-
nance communication 
pipeline, it already has a 
certain flow because ten-
ants are currently using 
it to make maintenance 
requests.  When WHB 
and BBB communica-
tions are added to this 
flow, they may become 
indistinguishable from 

routine maintenance requests.  Since both laws mandate 
specific action by a landlord when a tenant gives electronic 
notice, somebody is going to have to monitor the commu-
nication pipeline, identify the WHB and BBB requests, 
and initiate the proper response.  Since tenants won’t 
necessarily accurately label maintenance requests and your 
current pipeline regularly has hundreds or thousands of 
maintenance requests, this could be a formidable task.
 These issues are potentially solved by having a 
second communications channel specifically designated 
for WHB and BBB claims.  With a second channel, staff 
doesn’t have to pick out the WHB and BBB claims from 
routine maintenance claims.  A second designated chan-
nel also has another significant advantage.  Liability under 
both the WHB and the BBB is initiated by the tenant 
giving “proper” notice.  If the tenant doesn’t send the 
notice to the designated electronic address, the tenant 
hasn’t given proper notice and landlord’s obligations and 
liability doesn’t commence.
                                                              

However, several potential problems could arise with run-
ning a second communications pipeline designated only 
for statutory notices.  Tenants may not be able to distin-
guish between routine maintenance claims and statutory 
claims (WHB and BBB).  As a result, tenants may clog 
your statutory pipeline with routine maintenance claims.  
Running a second pipeline may be difficult to establish 
and maintain.  Vendor system limitations may be an is-
sue.  Onsite teams and management personnel are already 
asked to do more and more.  Is it worth burdening them 
further by creating and maintaining a second pipeline?
 OK, your communication system is funneling 
statutory communica-
tions to where you have 
designated.  Now you need 
to respond.  The WHB’s 
requirement that landlords 
respond to tenant’s initial 
electronic communication 
within 24 hours presents 
difficult challenges.  For 
example, how will land-
lords respond to a notice received at 10 p.m. on a Satur-
day or over a long holiday weekend?  One solution would 
be to have someone constantly monitoring this commu-
nication channel so that they are in a position to respond.  
Theoretically, designating a separate communications 
channel for statutory communications would make moni-
toring easier because there should be far less communica-
tion traffic.  Conversely, monitoring a communications 
pipeline that has both statutory and routine maintenance 
requests would appear to be a tall order, given the volume 
of traffic.  
 Some clients plan to employ the auto response or 
an auto responder to respond to tenants’ statutory elec-
tronic notices.  Many landlords have online portals run 
by the big outfits (such as YARDI and RealPage).  These 
landlords will direct tenants to send statutory notices to 
these portals.  These portals are capable of generating 
auto responses or automatic replies to the tenant when the 
tenant sends an electronic notice.  Similarly, any email 
client can automatically respond to incoming emails.
 Like other solutions, the auto responder seems to 
have advantages and disadvantages.  Consistently meet-
ing the statutory requirement of responding within 24 
hours appears to be the main advantage.  However, how 
this will play out in court remains to be seen.  Specifically, 
the statute requires the landlord’s response to indicate 
“the landlord’s intentions for remedying the condition, 
including an estimate of when the remediation will com-
mence and when it will be completed.”  A court may hold 
that an auto response does not comply with the statute 
because is not an estimate that applies to the tenant’s situ-
ation but just a generic statement. 
continued on page 5 
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ANALYZE TENANT COMMUNICATION 
SYSTEMS TO MEET LEGAL
REQUIREMENTS continued from page 4
 Unless your auto responder has artificial intel-
ligence, the response language has to be programmed and 
will always be the same.  For example, “We have received 
your service (maintenance request).  We intend to remedy 
the situation.  We estimate that work can commence with-
in three days and will be completed within seven days.”  In 
some situations, this may be fine.  In other situations, the 
response may be way off the mark.  For example, a flood 
would obviously require a more immediate response.  The 
auto response may either under promise when immediate 
action is required, or over promise when the situation is 
going to take longer to address.
 The auto responder cannot differentiate be-
tween routine maintenance requests, WHB claims, and 
BBB claims.  If you have a single communications chan-
nel (i.e. no designated statutory notice channel), you are 
now making promises regarding every single maintenance 
request and in particular when such requests will be com-
pleted.  Under the WHB, landlord isn’t on the hook if the 
tenant caused the problem.  However, an auto response 
will still promise to complete repairs within a certain time 
even when the tenant caused the problem.
 For these reasons discussed, landlords should 
at least consider having a second designated channel for 
statutory claims.  The auto responder solution seems 
much more effective if deployed on a designated com-
munications channel because it eliminates automatically 
making promises on routine maintenance issues.  How-
ever, a second channel still has all of the potential issues 
discussed.
 Some clients have discussed a hybrid solution 
with us.  Specifically, tenants are directed to the portal 
for all communications (WHB, BBB, and routine main-
tenance requests).  When the tenant arrives at the portal, 
the portal asks the tenant if this is a statutory request 
under the WHB or BBB.  This solution appears prom-
ising but is untested.  The solution theoretically could 
sort out the statutory claims from the torrent of routine 
maintenance requests.  If effective in isolating statutory 
claims, those more limited communications could now be 
responded to in a greater detail.  
 An email system could be programmed along 
these same lines.  Tenant sends email.  System responds, 
“is this a statutory request” (Respond YES or NO)?  The 
email could have an explanation as to what WHB that 
means.  When the tenant’s second email (the answer) 
is received the system could forward “YES” emails for 
detailed review and response.  The concern with both a 
hybrid portal or email system is that tenant’s will just say 
“YES” all the time, thus making every request a statutory
request and defeating the system.  Even though this is cer-
tainly possible, landlords would be prudent to deploy a

hybrid system and evaluate workability.  The hybrid com-
munications system seems to give landlords the advantages 
of a second designated communication channel without 
some of the major disadvantages (mainly not having to 
maintain a second system).
 Finally, any automated response system may have 
storage and retrieval issues.  In the scenario discussed, 
the tenant gives the notice thru the portal, and the portal 
automatically generates a response.  This response is 
sent to tenant at the tenant’s email address.  We have all 
received such emails, and they all say something like “do 
not reply to this address” 
or “email address not 
monitored”.   So, in 
this scenario, where is 
the tenant’s initial email 
stored?  Where is the 
reply stored?  If the situ-
ation went to court, the 
landlord would need to 
produce all of the com-
munications involving the WHB or BBB situation.  Thus, 
any communication system has to store all related com-
munications and allow those communications to be easily 
retrieved for use in court. 
 Based on our analysis of these statutes and the 
corresponding communication requirements, the Colo-
rado General Assembly clearly had no idea of the massive 
burden they were creating when these laws were passed.  
The General Assembly obviously knows little to nothing 
about how the rental industry works and more important-
ly how tenants think and act in the real world.
Landlord’s liability under both laws is initiated by ten-
ant providing notice to landlord.  Because the tenant’s 
notice both triggers landlord’s liability and landlord’s 
duty to respond, a landlord needs to know when a WHB 
or BBB notice is sent.  Thus, the ability to identify claims 
and generate required statutory responses are the critical 
specifications of any communication system.  In the short 
run, no best practices solution has emerged.  Time will 
tell if an ideal solution emerges.  In the interim, we advise 
to think it through, consider the issues that have been 
discussed in this article, and do what works for you.
 Inaction is not an option, otherwise compliance 
is not possible and legal exposure will be significantly in-
creased.  Most of the clients I have talked to are probably 
going with a single communications channel.  Meaning 
they are going to direct WHB and BBB claims into their 
existing maintenance communication pipeline.  Keep in 
mind that any SOP has to deal with old fashioned written 
notice allowed under both laws.  This means onsite teams 
will have to be trained to recognize written WHB and BBB 
notices.  Regardless of your communication system, in 
order to comply with the law, landlords need to be able to 
identify and respond to these statutory claims when they 
arise.
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IMPORTANT THS AUGUST DATES

August 6th  AASC Basic Fair Housing Workshop                            
                     1:00 pm - 4:00 pm                            
           545 E. Pikes Peak Ave  Ste 105
                       Colorado Springs, CO

August 13th Advanced Fair Housing
                     WEBINAR 
                     9:00 am - Noon                     
                     Online
   
August 21st WEBINAR WEDNESDAY 
                     9:00 am  - 10:00 am
                     Online
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   PLEASE REMEMBER
                    

                           TO COUNT       
                                 OUT
                             11 DAYS
                              BEFORE
                            SENDING
                    YOUR DEMANDS
                             TO ‘THS’  

  TO BE IN COMPLIANCE WITH THE NEW LAWS

 10 day Demands required for Rent, Compliance   
 and Notice to Quit: Repeat Violation required

  Client Luncheons
     Start Again

 Friday Sept 20th

     Sign-UP

       NOW!
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