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This month we continue answering frequently asked questions the about the new warranty of 
habitability law. HB19-1170 entitled the “Residential Tenants Health and Safety Act” became 
effective August 2, 2019. This bill amended what is commonly referred to at the Warranty of 
Habitability Act (WHA). The original WHA was enacted in 2008. The 2019 law significantly 
rewrote WHA and created significant legal obligations for Colorado landlords. The last two 
months we answered questions about the 2019 WHA. This month we answer questions about 
remedies in general and have an extended discussion about the new right of tenants to deduct and 
repair. 
 
What are a tenant’s remedies when a landlord breaches the warranty of 
habitability? 
 
Upon breach a tenant may terminate the lease and vacate the premises, seek injunctive relief (a 
court order to compel landlord to remedy the situation), repair and deduct the repairs from the 
rent, and can also sue for monetary damages. Before a tenant can pursue legal remedies, the 
landlord must breach the warranty of habitability. Section 507 delineates a tenant’s remedies if a 
landlord breaches the warranty of habitability set forth in Section 503(2). Interestingly, Section 
507(1) does not refer to Section 503(2.2) which defines a mold-based breach of the warranty of 
habitability. Does this mean the remedies set forth in Section 507 are not available for mold-
based breaches? Probably not, but it will be interesting to argue in front of a judge. Another 
prime example that the 2019 Warranty of Habitability Act (WHA) was poorly drafted. 
Generally, a landlord breaches WHA when a landlord has received reasonably complete written 
notice (RCWN) and failed to commence remedial action by employing reasonable efforts within 
applicable time frames. 
 
To terminate a lease based on landlord’s breach of the WHA, the tenant needs to provide RCWN 
and the landlord must be in breach for failing to act. Once the landlord is in breach, the tenant 
must serve landlord with another written notice. The tenant’s second written notice (termination 
notice) must inform the landlord of the tenant’s intention to terminate the lease on the date set 
forth in the notice, which must be not less than ten days and no more than thirty days from the 
date of the notice, if the landlord fails to remedy the breach within five business days. If landlord 
fails to remedy the breach, the tenant terminates the lease by surrendering possession on the date 
set forth in the notice. If possible, landlord may remedy the breach by repairs, the payment of 
damages, or otherwise. If landlord does remedy within five business days, the lease does not 
terminate because of the breach. 
 
If a tenant terminates, because the landlord breached the WHA, tenant may also recover money 
damages. Tenants can and do ask for all sorts of money damages. The statute authorizes the 
recovery of damages directly arising from a breach of the warranty of habitability, which may 
include, but is not limited to, any reduction in the fair rental value of the dwelling unit, in any 
court of competent jurisdiction. Generally, courts frequently use a “but for” test in determining 



whether damages arose from a WHA breach. Specifically, if a tenant would not have incurred 
the damages but for the landlord’s breach, the court may award damages. For example, but for 
the fact of the breach, the tenant would not have had to move and thus a court may award 
damages for moving costs. Tenants can seek money damages for breach of the WHA in all 
breaches not just in cases where the tenant terminated the lease. 
 
In addition to “but for” damages, the most common form of money damages, in warranty of 
habitability cases, are diminution in value damages. Diminution in value damages are based 
upon the difference between the fair market rental value of the unit and the rental value of the 
unit when the warranty of habitability is breached. For example, unit 202 rents for $1000 per 
month. However, unit 202’s heat is not working. The court determines that unit 202 is worth 
$600 per month without heat. Diminution in value damages would be $400 ($1000 less $600 
equals $400). Determining diminution damages is not an exact science. Determining diminution 
damages can vary greatly, depending upon the judge and other factors. For example, if it is in the 
middle of July and temperatures are consistently in the 90s, then the value of a $1000 apartment 
without heat is $1000. However, if it is the middle of winter and temperatures are consistently in 
the 20s, the value of a $1000 apartment without heat is probably $0. 
 
A tenant may seek injunctive relief, for breach of the warranty of habitability, in any county or 
district court of competent jurisdiction. In a proceeding for injunctive relief, the court shall 
determine actual damages for a breach of the warranty at the time the court orders the injunctive 
relief. A landlord can cancel or not be subject to the court injunction in cases that don’t involve 
life, health, or safety issues by paying the damages into the court within two business days. Upon 
the tenant’s request, the court shall immediately release the damages to the tenant. If the tenant 
vacates the premises, in an injunction case, the landlord must remedy the breach before the 
landlord can re-rent the property. 
 
The right to repair and deduct is one of the biggest changes brought by the 2019 WHA. It is also 
one of the most convoluted portions of the law. The repair and deduct portion of the statute is a 
whopping 1095 words long! Interestingly, tenants can specifically deduct for mold related issues 
even though mold is not referenced in Section in 507(1). For example, a tenant could repair and 
deduct if a landlord failed to provide HEPA air filters. Given the minutiae of the repair and 
deduct language, we won’t cover every detail but will hit the highlights. 
 
Before withholding rent, in addition to giving RCWN, a tenant must give a second written notice 
at least ten days before deducting repair costs from a rent payment. Accordingly, tenants would 
have to serve landlord the deduct notice either by the 20th or the 21st of the month (ten days 
before rent is due). The notice must include, among other things, notice of the tenant’s intent to 
deduct and contain a copy of at least one good-faith estimate of costs to repair or remedy the 
condition, which estimate has been prepared by a professional who is unrelated to the tenant, is 
trained to perform the work for which the estimate is being prepared, and complies with all 
licensing, certification, or registration requirements of the state that apply to the performance of 
the work. A tenant withholding rent over multiple payment periods is only required to provide 
notice once. 
 



Then comes the crazy part. After a tenant provides a landlord notice of the tenant’s intent to 
deduct costs, the landlord has four business days to obtain one or more good-faith estimates of 
the cost of repair. Why a landlord has to obtain an estimate for repairs and provide it to the tenant 
rather than just fixing the problem is anybody’s guess. Landlord’s “estimate must be prepared by 
a professional who is unrelated to the landlord, is trained to perform the work for which the 
estimate is being prepared, and complies with all licensing, certification, or registration 
requirements of this state that apply to the performance of the work. If the landlord prefers to 
repair or remedy the condition by hiring a professional, other than a professional who prepared 
an estimate for the tenant, the landlord shall share the preferred professional’s estimate with the 
tenant and shall commence work to repair or remedy the condition as soon as reasonably 
possible.” 
 
Obviously, these requirements make no sense, in many cases, since almost all apartment 
communities have onsite maintenance teams. These teams can and do handle some or all the 
work involved in warranty of habitability scenarios. Thus, the law is oblivious to the reality that 
there is no need to hire a “professional” in these cases either to get an estimate and do the work. 
Further, why does the court or the tenant care who you use, whether you got an estimate, and 
what the repairs cost as long as the problem is fixed within the statutory time frames? Other than 
to have some measure of the reasonableness of the tenant’s estimate, this part of the law makes 
no sense. Landlord’s requirement to get an estimate is particularly baffling since the law is silent, 
regarding the consequences, if the tenant’s and the landlord’s estimates are substantially 
different. If the purpose was to verify the reasonableness of tenant’s estimate, then the law 
should have been written to reflect this. Specifically, upon receipt of tenant’s estimate, landlord 
can accept or challenge the estimate. The law should have included the process for addressing or 
reconciling differing estimates. 
 
Regardless, because landlord’s failure to get an estimate triggers the right to deduct rent, 
landlords should always get an estimate. If landlord fails to get an estimate within four business 
days, a tenant may proceed to deduct costs from one or more rent payments, based on the 
estimate acquired by the tenant, until the entire amount of the estimate is deducted. A tenant who 
deducts costs pursuant to the statute, cannot repair the warranty of habitability issue but is 
required to hire an unrelated professional, trained to perform the work and who complies with all 
licensing, certification, or registration requirements. 
 
Presumably, if a landlord gets an estimate, the tenant may not deduct rent. However, this 
conclusion is inferred from the fact that tenant’s right to deduct is specifically linked to 
landlord’s failure to get an estimate. Again, the law is silent on reconciling differing estimates. 
Perhaps the drafters assumed that if the landlord’s estimate was lower, the landlord would go 
with that estimate. Maybe they also assumed that if the tenant’s estimate was lower, the landlord 
would go with the tenant’s estimate. But if the tenant’s estimate is lower so the landlord wants to 
go with it, can the tenant withhold rent? Arguably no, because the tenant’s right to withhold is 
specifically conditioned on landlord not providing an estimate but landlord did provide an 
estimate. 
 
The law is clear on two scenarios when the tenant may not withhold the rent. A tenant may not 
deduct rent for repair costs if the condition, which is alleged to breach the warranty of 



habitability, is caused by the misconduct of the tenant, a member of the tenant’s household, a 
guest or invitee of the tenant, or a person under the tenant’s direction or control. Subsidized 
tenants may not deduct rent for warranty of habitability breaches. Subsidized tenants (properties) 
include Section 8 (housing choice voucher program), public housing and variances, HOME 
funds or other housing considered affordable either through federal or state funds. 
 
The one exception, to tenant caused damage, is if warranty of habitability breach was caused by 
an act of domestic violence. While not likely to arise frequently, the scenario appears 
problematic. For discussion purposes, a husband and wife live in 202. The wife is arrested for 
domestic violence. During the violent confrontation, the wife damages the unit to the point there 
are warranty of habitability violations. As the victim, the husband is not responsible for the 
damage. 
 
However, the wife is responsible. Thus, one tenant can deduct but one cannot. How this will play 
out is anyone’s guess at this point. The law should have just excluded domestic violence 
scenarios from the WHA altogether. 
 
A couple of other rental deduction provisions of the new law are worth mentioning. If a court 
finds that a tenant wrongfully deducted rent, the court should award landlord the amount 
wrongfully withheld. The statute says “shall award” but we have seen the word “shall” turn into 
the court’s call too many times to say this is a certainty. The statute also empowers the court to 
enter double damage awards against the tenant and possession, if the tenant acted in bad faith. 
Finally, if the breach of the WHA involves an appliance, the tenant has the option of replacing 
the malfunctioning appliance so long as the replacement appliance is at least of substantially 
comparable quality and has substantially the same features as the original appliance. 
 
If a tenant asserts a WHA claim as a defense in an eviction case, does the 
tenant have to pay the rent into the court? 
 
Yes. But the amount is determined by the court after considering any expenses incurred by the 
tenant. Specifically, “upon the filing of the tenant’s answer the court shall order the tenant to pay 
into the registry of the court all or part of the rent accrued after due consideration of expenses 
already incurred by the tenant based upon the landlord’s breach of the warranty of habitability.” 
Generally, courts have been more liberal on this issue in the last couple of years. Thus, tenants 
have had to pay a smaller and smaller percentage of the rent into the court registry in WHA 
cases. The original WHA did not allow for repair and deduct. Given the new provisions for 
repair and deduct, only time will tell if the trend toward smaller registry payments continues. 
 
Can landlords recover their attorneys’ fees in warranty of habitability cases? 
 
Maybe. This can be an extremely complicated issue. Under Colorado law, litigants can only 
recover attorneys’ fees pursuant to contract or statute. The WHA allows the prevailing party to 
recover attorneys’ fees “if a rental agreement contains a provision for either party in an action 
related to the rental agreement to obtain attorney fees and costs.” 
 



Thus, if the lease has a prevailing party attorney fee provision, landlords can recover their fees if 
they win a warranty of habitability case. However, many leases have one-sided attorney fee 
provisions. One-sided means that only the landlord can recover fees if they win. Almost all 
county courts now hold that since the tenant can’t recover fees neither can landlords. 
Specifically, courts interpret “either party” as “both parties” to mean you have to have a 
prevailing party provision instead of a one-sided party provision. 
 
These court rulings ignore the plain definition of the word either. They also ignore the drafter’s 
intent. I know what “either” was intended to mean because I was there when the law was drafted, 
and the issue was discussed. 
 
What are a tenant’s remedies for repeated breaches of the WHA? 
 
If the same condition that was a breach (except for an appliance related breach) occurs within six 
months after landlord remedies, the tenant can terminate upon fourteen days written notice. The 
notice must include a description of the condition and the date of the termination of the rental 
agreement. If the reoccurring breach involves an appliance, the tenant may also terminate upon 
fourteen days written notice. However, landlords can cure reoccurring appliance-related breaches 
within fourteen days by either repairing or replacing. 
 


