
 
 
 
 
 

TSCHETTER   SULZER   ANALYSIS   OF   CARES   ACT   
(As   of   April   2,   2020)  

 
● CARES   was   signed   into   law   by   President   Trump   on   March   27,   2020  

 
 

● CARES   applies   to   Covered   Properties:  
 
 

o A   Covered   Property   is:  
 

▪ A   property   that   participates   in   a   covered   program   (as   defined   by   Section  
41411(a)   of   the   Violence   Against   Women   Act   of   1994   (34   USC   12491(a)))  
(See   Definitions   Below)  

▪ Participates   in   the   the   rural   housing   voucher   program   42   USC   1490r  
▪ Has   a   Federally   backed   mortgage   loan;   or  
▪ Has   a   Federally   backed   multifamily   mortgage   loan   (See   Definitions  

Below)  
 
 

● CARES   imposes   a   120   Day   Moratorium   on   Evictions   (the   “120   Day   Period”)   on   all  
Covered   Properties  

 
● The   120   Days   Expires   on   July   25,   2020  

 
● Does   the   moratorium   apply   to   evictions   filed   prior   to   March   27,   2020?  

 
o No.  

 
 

● Can   we   serve   rent   demands   as   usual   on   covered   properties   during   the   120   Day   Period  
(during   the   moratorium)?  
 
 

o Yes.    CARES   prohibits   the   filing   of   a   lawsuit   with   a   court   to   evict   a   tenant,   not   the  
posting   of   rent   demands.    Whether   you   serve   rent   demands   on   covered  
properties   during   the   120   Day   Period   is   a   business   decision.    With   all   of   the  
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misinformation   out   there,   some   tenants   believe   they   don’t   have   to   pay   their   rent.   
One   reason   to   serve   a   rent   demand   would   be   to   communicate   to   the   tenant   that  
they   are   still   legally   obligated   to   pay   the   rent.    One   reason   not   to   serve   10-Days  
is   concern   about   negative   publicity.  

 
● Can   we   serve   demands   for   lease   violations   on   covered   properties   and   file   cases   during  

the   120   Day   Period   (during   the   moratorium)?  
 

o Yes.   CARES   only   prohibits   the   filing   of   a   lawsuit   with   a   court   to   evict   a   tenant   for  
rent.    It   does   not   prohibit    the   posting   of   demands   for   lease   violations   and   filing  
cases.  

 
 

● Do   you   interpret   4024(c)   of   the   CARES   Act   as   converting   the   10-day   notice   to   a   30-day  
notice   or   does   it   just   apply   to   non-renewals?  

 
o No,   10-Day   Rent   demands   are   still   10-days.  

 
● If   we   served   10-Day   Rent   Demands   for   April,   should   we   send   them   to   TS?  

 
o No,   if   they   were   served   on   a   Covered   Property.    Depends,   if   they   were   served   on  

a   Non-Covered   Property.    See,   next   point.  
 
 

● Can   Non-Covered   Properties   evict   during   the   120   Day   Period?    If   we   served   10-Day  
Demands   for   Rent   on   a   Non-Covered   Property   should   we   send   them   to   TS   processing?  
 
 

o Yes,   Non-Covered   Properties   can   proceed   with   evictions   during   the   120-Day  
Period.    Whether   to   send   TS   expired   rent   demands   on   Non-Covered   Properties  
is   up   to   you.    If   you   do,   TS   will   file   an   eviction   as   soon   as   possible.    This   means  
when   the   County   Court   allows   TS   to   file.    Please   note   that   even   if   TS   files   an  
eviction,   Court   dates   are   being   substantially   delayed   at   this   point.    To   see  
whether   or   not   the   County   Court   in   your   county   is   accepting   eviction   filings   and  
when   the   first   Court   date   is   see:    tinyurl.com/EstCourtDate2020 .    PLEASE   BE  
SURE   TO   NOTE   that   this   information   can   change   daily.    So   please   check   it   as  
often   as   needed,   and   do   not   rely   on   the   information   if   you   haven’t   checked   it   the  
same   day.  
 
 

o Whether   to   file   is   a   business   decision.    Filing   starts   the   process.    We   anticipate   at  
some   point   there   likely   will   be   a   tremendous   backlog   resulting   in   substantial  
delays.    Filing   on   Non-Covered   Properties   puts   you   in   line   with   both   the   Court  
and   eventually   the   Sheriff   if   needed,   and   will   put   you   ahead   of   the   Covered  
Properties.    If   you   file,   we   strongly   recommend   you   allow   us   to   negotiate   a  
payment   agreement   in   the   eviction   case   giving   the   tenant   more   time   to   pay.  
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Filing   also   creates   a   sense   of   urgency.  
 
 

o If   you   do   send   us   10-Days   for   processing   on   Non-Covered   Properties,   please  
note   that   tenants   are   very   likely   to   allege   that   the   property   is   a   covered   property.   
When   a   tenant   makes   this   assertion   in   an   eviction,   this   is   called   an   affirmative  
defense.    Tenants   bear   the   burden   to   prove   their   affirmative   defenses.    However,  
in   the   current   climate,   many   Courts   may   be   reluctant   to   evict   a   tenant   without   the  
landlord   establishing   that   the   property   is   NOT   a   covered   property.    Thus,   if   you  
are   the   landlord   for   a   Non-Covered   Property,   you   should   be   ready   to   prove   this  
fact   in   court.    This   can   be   done   by   having   a   copy   of   the   Deed   of   Trust   (the   loan  
document).  

 
● Clients   are   asked   to   e-mail   to   CARES@thslawfirm.com,   confirming   that   their   property   is  

not   a   Covered   Property.    This   will   assist   the   firm   in   filing   your   cases.   If   you   do   not   know   if  
your   property   is   covered   or   not,   please   e-mail   situations@thslawfirm.com,   so   that   we   can  
assist   you   with   this   determination.  
 
 

● How   long   is   a   10-Day   Rent   Demand   good   for?    If   we   serve   a   10-Day   Demand   for   Rent  
and   the   next   month's   rent   becomes   due,   should   we   re-serve   a   new   10-Day   with   the  
updated   current   /   full   balance?  

 
o If   you   are   a   Covered   Property   and   already   have   an   active   case   (a   case   filed  

previous   to   the   moratorium   that   has   a   Court   date),   DO   NOT   serve   a   new  
Demand.   

 
o If   you   are   a   Covered   Property   and   do   not   have   an   active   case,   you   can   serve   a  

new   Demand   for   each   month   that   rent   becomes   due   until   July.   Your   July   Demand  
will   be   good   for   filing   when   the   moratorium   period   is   lifted   on   July   26th.   Do   Not  
send   any   demand   to   TS   until   the   moratorium   period   is   lifted.  

 
o If   you   are   an   Uncovered   Property,   and   you   have   already   sent   TS   a   demand   for  

processing,   you   should   not   serve   a   new   Demand   for   Rent.   Your   previously  
served   demand   will   be   sufficient   to   file   once   the   Court   begins   accepting   new  
filings.  

 
o If   you   are   an   Uncovered   Property   and   wish   to   serve   new   rent   Demands   in   April   or  

May,   and   do   not   intend   to   file   until   later,   you   are   permitted   to   do   so.   However,  
once   we   have   processed   a   case,   you   should   not   serve   a   new   Demand   because  
the   current   case   will   be   dismissed   and   a   new   case   will   need   to   be   filed.   Contact  
the   Evictions   Department   to   determine   your   case   status   if   you   are   unsure.  
 
 

● We   are   a   Covered   Property   and   have   recently   sent   to   TS   our   Demands   for   filing,   or   we  
are   an   Uncovered   Property   and   wish   to   cancel   Demands   we   have   recently   sent   to   TS.  
We   have   NOT   received   a   Court   date   for   our   filings.   Are   we   able   to   cancel   these?  

3  
 



 
 

o The   Evictions   Department   will   be   reaching   out   to   those   clients   that   have   
Demands   which   were   submitted   to   TS   in   mid   to   late   March   and   were   not  
accepted   by   the   Court   due   to   the   Court   shutdown   in   order   to   confirm   intent   for  
filing   and   status.   Once   we   contact   you,   you   will   be   permitted   to   cancel   at   that  
time.   
 
 

● If   we   elect   not   to   serve   demands   on   Covered   Properties   during   the   120   Day   Period,  
when   should   we   start   serving   demands   again?  
 
 

o Again,   the   120   Day   Period   expires   on   July   25,   2020.    This   means   landlords   who  
own   or   manage   Covered   Properties   can   commence   eviction   on   July   26,   2020.   
To   be   able   to   file   on   July   26,   2020,   a   landlord   would   need   to   serve   a   10-Day  
Demand   for   Rent   or   Possession   for   the   balance   due   as   of   July   2020.    As   a  
practical   note,   the   Courts   are   not   going   to   allow   every   eviction   to   be   filed   on   July  
26,   2020.  
 
 

● Can   landlords   impose   late   fees,   penalties,   or   other   charges   on   Covered   Properties  
during   the   120   Day   Period?  
 
 

o NO.    CARES   specifically   prohibits   the   imposition   of   these   charges   on   Covered  
Properties   during   the   120   day   period.  
 
 

● Does   the   loan   forbearance   program   (CARES)   limit   payment   agreements.   
 

o No,   it   doesn’t.  
 
 

● What   is   the   penalty   for   violating   the   CARES   act?  
 

o No   specific   penalty,   but   if   an   eviction   is   filed,   the   tenant   could   raise   CARES   as   an  
affirmative   defense   and   ultimately   allege   that   proceeding   in   violation   of   the  
CARES   moratorium   constitutes   a    wrongful   eviction.  
 
 

● Landlords   are   responsible   for   determining   whether   or   not   the   property   they   own   or  
manage   is   Covered   Property.   

 
o By   sending   TS   this   notice   to   file   you   are   representing   that   your   property   is   not   a  

Covered   Property   covered   by   the   120   day   moratorium.    A   Covered   Property   is   a  
property   listed   under   “Covered   Properties”   above.    If   you   are   not   sure   whether  
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your   property   is   a   Covered   Property   or   a   Non-Covered   Property,   we   can   assist  
you.    But   we   can   only   do   this   if   you   provide   us   a   copy   of   your   loan   documents.  
All   properties   that   are   in   any   way   involved   or   connected   with   the   Federal  
Government   should   assume   that   they   are   Covered   Properties.  

 
● What   types   of   Notice   to   Vacate   are   prohibited   during   the   120   days?  

 
 

o CARES   prohibits   the   service   of   a   notice   to   vacate   (non-renew)  
 
 

● When   can   I   serve   a   notice   to   vacate   (notice   of   non-renewal)   on   a   tenant   in   a   Covered  
Property?  
 
 

o On   July   26,   2020,   stating   that   the   tenant   must   vacate   on   or   before   midnight   on  
August   31,   2020.  
 
 

● Does   CARES   prohibit   the   service   of   notices   to   quit   for   substantial   violations   and   notices  
to   quit   for   repeat   violation   during   the   120   Day   Period?  
 
 

o No.    CARES   only   prohibits   the   service   of   a   notice   to   vacate   (non-renew).  
 
 

● OPERATIONAL   PROCESS   IMPACT    -   all   landlords   should   be   aware   of   the   following  
significant   operational   impact.  
 
 

o Late   Fees   and   notice   posting   fees   are   automatically   generated   by   systems.   
These   charges   and   fees   are   PROHIBITED   by   CARES   (charge   fees,   penalties,   or  
other   charges   imposed   on   the   tenant   related   to   non-payment   of   rent).   
Accordingly,   YARDI,   RealPage,   and   other   systems   will   need   to   be  
reprogrammed.   This   has   to   stop.   The   late   fees   cannot   be   added   to   notices   or  
accounts.  

 
 
 

DEFINITION   OF   TERMS   IN   CARES   ACT  
 

● Federally   Backed   Mortgage   Loan  
● Federally   Backed   Multifamily   Mortgage   Loan  
● Covered   Properties   (Properties   that   participates   in   a   covered   program   (as   defined   by  

Section   41411(a)   of   the   Violence   Against   Women   Act   of   1994   (34   USC   12491(a)))  
● Covered   Housing   Programs  

5  
 



 

FEDERALLY   BACKED   MORTGAGE   LOAN    
 
-   any   loan   other   than   temporary   financing  
 

● (A)   Secured   by   a   lien   on   residential   property,   and  
● (B)   Is   made,   insured,   guaranteed,   supplemented,   or   assisted   in   any   way,   by   an   officer   or  

agency   of   the   Federal   Government   or   under   or   in   connection   with   a   housing   or   urban  
development   program   administered   by   the   HUD   or   a   housing   or   related   program  
administered   by   any   other   such   officer   or   agency,   or   is   purchased   or   securitized   by   the  
Federal   Home   Loan   Mortgage   on   Corporation   (Freddie   Mac)   or   the   Federal   National  
Mortgage   Association   (Fannie   Mae)  
 
 

FEDERALLY   BACKED   MULTIFAMILY   MORTGAGE   LOAN   
 
-    any   loan   other   than   temporary   financing  
 

● (A)   secured   by   a   lien   on   residential   multifamily   real   property,   and  
● (B)    Is   made,   insured,   guaranteed,   supplemented,   or   assisted   in   any   way,   by   an   officer   or  

agency   of   the   Federal   Government   or   under   or   in   connection   with   a   housing   or   urban  
development   program   administered   by   the   HUD   or   a   housing   or   related   program  
administered   by   any   other   such   officer   or   agency,   or   is   purchased   or   securitized   by   the  
Federal   Home   Loan   Mortgage   on   Corporation   (Freddie   Mac)   or   the   Federal   National  
Mortgage   Association   (Fannie   Mae)  

 

Properties    that   participates   in   a   covered   program   (as   defined   by  
Section   41411(a)   of   the   Violence   Against   Women   Act   of   1994   (34   USC  
12491(a)))  
 

● Department   of   Housing   and   Urban   Development   (HUD)  
 
 

o Public   housing   (42   U.S.C.   §   1437d)  
o Section   8   Housing   Choice   Voucher   program   (42   U.S.C.   §   1437f)  
o Section   8   project-based   housing   (42   U.S.C.   §   1437f)  
o Section   202   housing   for   the   elderly   (12   U.S.C.   §   1701q)  
o Section   811   housing   for   people   with   disabilities   (42   U.S.C.   §   8013)  
o Section   236   multifamily   rental   housing   (12   U.S.C.   §   1715z–1)  
o Section   221(d)(3)   Below   Market   Interest   Rate   (BMIR)   housing   (12   U.S.C.   §  

17151(d))  
o HOME   (42   U.S.C.   §   12741   et   seq.)  
o Housing   Opportunities   for   Persons   with   AIDS   (HOPWA)   (42   U.S.C.   §   12901,   et  

seq.)  
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● McKinney-Vento   Act   homelessness   programs   (42   U.S.C.   §   11360,   et   seq.)  
Department   of   Agriculture  
 

o Section   515   Rural   Rental   Housing   (42   U.S.C.   §   1485)  
o Sections   514   and   516   Farm   Labor   Housing   (42   U.S.C.   §§   1484,   1486)  
o Section   533   Housing   Preservation   Grants   (42   U.S.C.   §   1490m)  
o Section   538   multifamily   rental   housing   (42   U.S.C.   §   1490p-2)  

 
● Department   of   Treasury  

 
o Low-Income   Housing   Tax   Credit   (LIHTC)   (26   U.S.C.   §   42)   
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