
  

  
  

MEMO   
  

Date: October   22,   2020   
  

To: Clients   
  

From: Tschetter   Sulzer   
  

Re: Whether   to   File   Evictions   in   light   of   Colorado   Governor’s   Executive   Order   
227   -   Enacted   October   21,   2020.   

  
OVERVIEW   

  
On   September   1,   2020,   the   Centers   for   Disease   Control   (“CDC”)   published   a   draft   Order   

entitled   “Temporary   Halt   in   Residential   Evictions   To   Prevent   the   Further   Spread   of   COVID-19”   
(the   “CDC   Order”).    The   CDC   Order   temporarily   halts   residential   evictions   for   non-payment   of   
rent.    The   rationale   for   the   CDC   Order   is   to   combat   the   spread   of   COVID.    The   CDC   Order   cites   
evidence   that   an   eviction   moratorium   is   effective   in   combating   the   spread   of   COVID.    
  

Similarly,   on   October   21,   2020,   Governor   Polis   issued   Executive   Order   D   2020   227   (EO   
227   or   the   “Order”).    EO   227   orders   landlords   to   not   “file”   or   “initiate”   eviction   cases   if   a   tenant   
demonstrates   financial   hardship   due   to   COVID-19.   EO   227   applies   to   residential   and   
commercial   cases   and   it   applies   to   all   evictions   and   not   just   non-payment   cases.     
  

EFFECTIVE   DATES   OF   ORDERS   
  

The   CDC   Order   is   effective   from   September   4,   2020   through   December   31,   2020,   unless   
extended,   modified,   or   rescinded.     
  

EO   227   is   effective   from   October   21,   2020   through   November   20,   2020   unless   extended,   
modified,   or   rescinded.    Most   observers   anticipate   that   Governor   Polis   will   extend   EO   227   
because   he   has   been   extending   other   eviction   related   Executive   Orders   for   30   day   periods   
since   June   of   2020.   
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SUMMARY   OF   THE   CDC   ORDER   
  

The   CDC   Order   prohibits   landlords   from   evicting   covered   tenants   for   non-payment   of   
rent   from   any   residential   property   through   December   31,   2020.    Landlords   can   charge   tenants   
late   fees,   penalties   or   interest   for   nonpayment   of   rent.   Tenants   are   still   obligated   to   pay   rent   and   
comply   with   their   leases.    The   CDC   Order   does   not   supersede   state   or   local   eviction   
moratoriums   that   are   stricter   than   the   CDC   Order.   When   initially   released,   the   CDC   Order   was   
problematic   for   two   reasons.    First,   the   term   “eviction”   was   not   clear.    Second,   the   CDC   Order   
did   not   clearly   address   whether   landlords   could   challenge   tenants’   Declarations.    Both   of   these   
issues   were   subsequently   clarified   by   the   CDC   in   Federal   Court   and   by   Guidance   released   by   
the   CDC.    Based   on   this,   “eviction”   under   the   CDC   Order   means   the   “physical   removal   of   an   
individual”.    Based   on   this   and   according   to   the   CDC,   the   CDC   Order   does   not   bar   landlords   
from   filing   non-payment   eviction   cases   and   from   challenging   tenant   Declarations.   
  

SUMMARY   OF   EO   227     
  

Against   this   backdrop,   EO   227   was   promulgated.    EO   227   expands   the   scope   of   the   
CDC   Order   by   prohibiting   landlords   from   “filing   or   initiating”   evictions   against   tenants   for   
non-payment   of   rent   and   for   any   other   reason   except   for   substantial   violations   if   the   tenant   
demonstrates   financial   hardship   due   to   COVID-19.     
  
  

KEY   DEFINITIONS   FROM   EO   227   
  

Demonstrating   COVID   Related   Hardship   -    A   tenant   can   demonstrate   financial   
hardship   due   to   COVID-19   by   accurately   completing   and   signing   this   form   under   penalty   of   
perjury   and   providing   it   to   their   landlord.   Additionally,   the   tenant   may   also   provide   the   CDC’s   
declaration   form   in   lieu   of   DOLA’s   (Department   of   Local   Affairs)   form   to   demonstrate   financial   
hardship   due   to   COVID-19.   
  

Protected   Tenant    (while   not   specifically   defined   based   on   context)   means   if   the   tenant   
demonstrates   financial   hardship   due   to   COVID-19.   
    

PROTECTED   TENANTS   UNDER   CDC   ORDER   AND   EO   227   
  

Only   residential   tenants   that   meet   all   of   the   Declaration   criteria   and   have   accurately   
completed,   signed,   and   delivered   a   Declaration   to   their   landlord,   are   protected.   The   CDC   criteria   
and   the   EO   227   criteria   are   nearly   identical.    Both   Declaration   criteria   focus   on   income,   loss   of   
income,   ability   to   pay   the   rent,   efforts   to   pay   the   rent,   and   efforts   to   find   rental   assistance.    While   
EO   227   refers   to   “financial   hardship   due   to   COVID-19”,   neither   the   CDC   Order   or   EO   227   
require   loss   of   income   to   be   directly   COVID   related.   The   CDC   Order   does   not   protect   
commercial   tenants.    However,   EO   227   also   ironically   covers   and   applies   to   commercial   tenants   
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even   though   it   would   be   impossible   for   a   commercial   tenant   to   meet   the   homeless   if   evicted   
requirement   because   commercial   tenants   do   not   live   at   the   premises.   

  
THE   PROCESS   FOR   TENANTS   TO   CLAIM   PROTECTION   

  
In   order   to   be   protected   under   the   CDC   Order   and   EO   227,   all   tenants   occupying   a   

rental   unit   must   provide   a   written   Declaration.   The   tenant   must   declare   in   writing    all    of   the   
following:   
  

○ 1)   The   individual   has   used   best   efforts   to   obtain   all   available   government   
assistance   for   rent   or   housing;   
    

○ 2)   The   individual   either   (i)   expects   to   earn   no   more   than   $99,000   in   annual   
income   for   Calendar   Year   2020   (or   no   more   than   $198,000   if   filing   a   joint   tax   
return),   (ii)   was   not   required   to   report   any   income   in   2019   to   the   U.S.   Internal   
Revenue   Service,   or   (iii)   received   an   Economic   Impact   Payment   (stimulus   check)   
pursuant   to   Section   2201   of   the   CARES   Act;   
    

○ 3)   the   individual   is   unable   to   pay   the   full   rent   or   make   a   full   housing   payment   due   
to   substantial   loss   of   household   income,   loss   of   compensable   hours   of   work   or   
wages,   a   lay-off,   or   extraordinary   out-of-pocket   medical   expenses;  
    

○ 4)   the   individual   is   using   best   efforts   to   make   timely   partial   payments   that   are   as   
close   to   the   full   payment   as   the   individual's   circumstances   may   permit,   taking   into   
account   other   non-discretionary   expenses;   and   
    

○ 5)   eviction   would   likely   render   the   individual   homeless—   or   force   the   individual   to   
move   into   and   live   in   close   quarters   in   a   new   congregate   or   shared   living   
setting—   because   the   individual   has   no   other   available   housing   options.   

  
This   is   the   criteria   under   the   CDC   Declaration.   Remember,   EO   227   Declaration   requirements   
are   nearly   identical.   

  
This   Declaration   must   be   made   under   penalty   of   perjury   signed   by   all   adult   leaseholders   

on   the   lease   to   the   landlord   to   be   protected.    The   obligation,   burden,   or   responsibility   to   make   
and   provide   a   landlord   with   the   Declaration   is   on   the   tenant.     

  
Under   the   Governor's   Executive   Order   D   2020   223,   Landlords   must   provide   a   copy   of   

the   CDC   Order,   Declaration   in   English   and   Spanish,   and   the   DOLA   Letter   to   a   tenant   before   
filing   or   initiating   an   eviction.     
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LANDLORD’S   ABILITY   TO   FILE   EVICTION   CASES   AND   TO   CHALLENGE   TENANT’S   
DECLARATION   UNDER   THE   CDC   ORDER   AND   EO   227   

  
The   CDC   has   now   made   it   clear   that   even   if   a   landlord   has   received   a   Declaration,   under   

the   CDC   Order   landlords   may   both   file   non-payment   eviction   cases   (the   CDC   Order   only   applies   
to   non-payment   cases)   and   challenge   the   tenant’s   Declaration   of   covered   person   status.   

  
Similar   to   the   CDC   Order   when   it   first   came   out,   under   the   EO   227   it   is   unclear   whether   

landlords   may   file   eviction   cases   or   challenge   the   validity   of   tenants’   Declarations.    However,   if   a   
landlord   in   receipt   of   a   Declaration   does   file   an   eviction   case   (other   than   for   a   substantial   
violation),   the   language   of   EO   227   gives   Courts   a   clear   basis   to   dismiss   the   case.   Specifically,   a   
Court   could   rely   on   the   language   stating   that   “no   individual   shall   file   or   initiate   [eviction]   
action . . .   if   the   tenant   demonstrates   financial   hardship   due   to   COVID-19.    Obviously,   if   a   
landlord   doesn’t   get   their   day   in   Court,   then   they   won’t   be   able   to   challenge   a   tenant   
Declaration.   
  

RISK   FACTORS   AND   OTHER   CONSIDERATIONS   IN   DECIDING     
WHETHER   TO   FILE   EVICTION   CASES   WHILE   EO   227   IS   IN   EFFECT   

  
Pursuant   to   the   Governor’s   Executive   Order   202,   landlords   are   required   to   notify   tenants   

of   CDC   protections   when   serving   eviction   notices.    Accordingly,   every   tenant   that   you   file   an   
eviction   case   against   is   going   to   know   about   the   CDC   Order   and   their   ability   to   sign   and   deliver   
a   Declaration   to   you.   If   a   tenant   executes   a   Declaration,   this   will   significantly   impact   the   case.   
It's   not   a   matter   if   it   will   impact   your   case,   but   rather   to   what   extent.    Given   that   the   language   of   
EO   227   gives   Courts   the   ability   to   easily   justify   the   dismissal   of   any   eviction   case   (not   just   
non-payment   cases)   and   the   lack   of   rulings   on   EO   227,   this   (uncertain   of   outcome)   is   obviously   
a   significant   consideration   to   take   into   account   when   deciding   to   file.   We   strongly   recommend   
not   filing   in   Denver   County   if   you   have   received   a   Declaration.    We   recommend   this   based   upon   
the   totality   of   rulings   since   the   start   of   the   pandemic   made   by   Denver   County   Court   Judges.   
Based   on   these   rulings,   it   is   a   near   certainty   that   they   will   dismiss   any   eviction   case   prior   to   
allowing   any   Declaration   challenge   when   a   tenant   has   provided   a   Declaration.   
  

EO   227   was   clearly   designed   and   written   to   expand   the   scope   of   the   CDC   Order.   The   
CDC   (through   Federal   Court   cases   and   subsequent   guidance)   made   it   clear   that   landlords   can   
file   non-payment   cases   (the   CDC   Order   doesn't   bar   access   to   the   Courts)   nor   does   it   prevent   
landlords   from   challenging   tenant   Declarations.    EO   227   is   written   broader   than   the   CDC   Order   
so   arguably   it   does   bar   the   filing   of   cases   (maybe   even   the   service   of   eviction   notices)   and   the   
challenging   of   tenant   Declarations.   But   like   the   CDC   Order,   EO   227   is   not   as   clear   as   it   could   
be.     

  
  Similar   to   the   CDC   Order,   EO   227   will   mean   what   the   Courts   say   it   means.   Thus,   

landlords   won't   know   how   Courts   are   interpreting   and   ruling   on   EO   227   until   we   start   getting   
rulings.   Once   cases   are   filed   and   the   EO   227   issue   is   raised,   Courts   will   issue   rulings.   When   this   
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happens,   we   will   be   in   a   position   to   provide   our   clients   with   more   precise   advice   based   on   Court   
rulings.   Landlords   should   know   that   while   Colorado   Courts   have   issued   few   to   any   rulings   on   
EO   227,   the   language   of   EO   227   gives   Courts   a   clear   out   or   a   basis   to   say   that   all   eviction   
related   activity   is   prohibited   once   a   Declaration   is   received   and   there   is   no   right   to   challenge   a   
tenant's   Declaration.   
  

When   Courts   start   issuing   rulings,   there   is   no   guarantee   that   Courts   in   different   Counties   
will   rule   the   same   way.    With   the   CDC   Order,   different   counties   issued   different   rulings.   This   is   
very   likely   to   occur   with   EO   227   related   rulings.   If   you   have   multiple   assets   in   multiple   counties   
you   have   to   manage   multiple   processes   and   deal   with   different   rules   of   the   road   in   different   
counties.   Further,   these   rules   are   not   guaranteed   and   may   change   at   any   time.    In   deciding   to   
move   forward   on   eviction   cases,   you   should   evaluate   if   you   can   even   manage   the   process.   
  

If   you   do   decide   to   file,   we   will   advance   every   argument   in   support   of   your   right   to   file   
and   challenge   a   tenant's   Declaration.   Especially   in   cases   where   you   have   strong   evidence   that   
a   tenant   does   not   meet   one   of   the   five   elements   as   set   forth   both   in   EO   227   and   the   CDC   Order   
(the   Declaration   requirements).   These   arguments   include   that   accepting   a   tenant   Declaration   at   
face   value   denies   landlords   access   to   the   courts   and   is   denial   of   a   landlord's   due   process   rights.   
Additionally,   EO   227   only   grants   tenants   protection   after   "accurately   completing"   a   Declaration.   
If   you   have   evidence   that   the   tenant   does   not   meet   one   or   more   of   the   five   Declaration   
requirements,   we   would   argue   that   the   tenant   has   not   accurately   completed   a   Declaration   and   
therefore   not   entitled   to   protection.   

  
Regardless   of   any   arguments   we   may   make,   trying   to   move   an   eviction   case   forward   is   

likely   to   be   an   uphill   battle   especially   in   particular   counties.    Again,   if   your   property   is   located   in   
Denver   County   and   you   receive   a   Declaration,   we   recommend   not   moving   forward   because   
your   case   is   likely   to   be   dismissed   without   any   opportunity   to   present   evidence   that   the   tenant's   
Declaration   is   false.   

  
If   you   have   received   a   tenant   Declaration   and   you   have   no   basis   or   evidence   to   

conclude   that   it   is   inaccurate,   we   do   not   recommend   filing   an   eviction   case.   
  

A   tenant   does   not   have   to   sign   a   Declaration   prior   to   the   case   being   filed.    A   tenant   may   
provide   a   Declaration   at   any   time   during   the   case   including   up   to   and   including   the   date   the   
sheriff   is   scheduled   to   execute   a   writ   of   restitution.   If   a   tenant   executes   a   Declaration   when   a   
writ   is   about   to   be   executed,   you   will   have   gone   through   the   entire   process   including   foregoing   
accepting   some   partial   payments   in   some   cases   only   to   be   potentially   foiled   at   the   very   end.   If   
you   file   an   eviction,   you   should   do   so   only   if   you   are   willing   to   accept   this   risk   and   potential   
outcome.   This   scenario   illustrates   that   in   many   cases   you   are   probably   better   off   receiving   a   
tenant’s   Declaration   prior   to   the   filing   of   an   eviction.   If   you   receive   a   Declaration   upfront,   you   can   
factor   this   into   your   decision   whether   to   file.   
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Even   if   landlords   are   allowed   to   serve   notices   and   file,   landlords   should   be   aware   that   
the   five   required   points   in   the   tenant   Declaration   (whether   CDC   or   EO   227)   are   a   pretty   low   bar   
to   clear.   This   means   as   a   practical   matter   that   even   if   a   landlord   can   file   an   eviction,   the   Court   
will   almost   certainly   stay   the   writ   of   restitution   until   after   the   CDC   Order   expires   on   
December 31,   2020,   or   after   the   EO   227   Order   expires.   If   your   writ   is   stayed,   the   advantage   of   
filing   now   is   that   you   will   be   ready   to   move   forward   when   the   Orders   expire.   The   disadvantage   is   
that   until   the   EO   227   issues   are   clarified,   landlords   are   subject   to   potential   penalties   discussed   
below.   

  
PENALTIES   FOR   VIOLATION   OF   EO   227   

  
While   the   EO   227   does   not   contain   the   express   and   significant   penalties   set   forth   in   the  

CDC   Order,   landlords   should   be   aware   that   under   Colorado   law   there   are   potential   civil   and   
monetary   penalties   for   violating   a   State   Issued   Public   Health   Order   adopted   by   Colorado,   
including   potential   civil   and   criminal   penalties;   violation   of   a   public   health   order   is   a   
misdemeanor   up   to   $1,000   or   up   to   one   year   in   jail;   also   may   be   liable   for   costs   of   the   health   
agencies   in   abating   the   cause   of   sickness,   and   could   have   any   state   licenses   revoked.   
  

EXISTING   CASES   
  

The   EO   227   and   CDC   Order   can   impact   existing   eviction   cases.   Whether   the   case   is   
filed   awaiting   a   return   date   or   if   there   is   a   judgment   for   possession.   If   a   tenant   provides   a   
completed   Declaration,   a   landlord   will   need   to   halt   the   eviction   process   and   analyze   the   
Declaration.     

  
For   existing   cases   that   have   judgments   for   possession,   we   anticipate   that   the   Court   will   

stay   the   writ   of   restitution   until   after   December   31,   2020.    We   also   expect   the   Court   to   inform   all   
tenants   of   the   protections   available   under   these   Orders   during   the   court   process   and   prior   to   the   
entry   of   any   judgment   of   possessions.     
  

NON-MONETARY   VIOLATIONS   
  

  If   the   tenant   demonstrates   financial   hardship   due   to   COVID-19,   EO   227   is   a   complete   
moratorium   on   evictions   except   for   substantial   violations   ( tenant   poses   an   imminent   and   serious   
threat   to   another   individual   or   causes   significant   damage   to   the   landlord's   property).   An   
individual   testing   positive   for   COVID-19   or   an   individual’s   potential   exposure   to   COVID-19   is   not   
considered   to   pose   a   serious   threat   to   another   individual   or   landlord’s   property   and   is   not   a   
substantial   lease   violation   under   C.R.S.   §   13-40-107.5.   

.   
The   CDC   Order   is   not   a   complete   moratorium   on   evictions.    Non-monetary   lease   

violations   are   not   protected   under   this   order.   Landlords   may   continue   to   serve   demands   for   
compliance,   notices   to   quit   for   repeat   violation,   notices   to   quit   for   substantial   violations,   and   
notice   of   non-renewal.     
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Nothing   in   this   order   precludes   evictions   based   on   a   tenant,   lessee,   or   resident:     

  
(1)   engaging   in   criminal   activity   while   on   the   premises;     
(2)   threatening   the   health   or   safety   of   other   residents;     
(3)   damaging   or   posing   an   immediate   and   significant   risk   of   damage   to   property;     
(4)   violating   any   applicable   building   code,   health   ordinance,   or   similar   regulation   
relating   to   health   and   safety;   or     
(5)   violating   any   other   contractual   obligation,   other   than   the   timely   payment   of   
rent   or   similar   housing-related   payment   (including   non-payment   or   late   payment   
of   fees,   penalties,   or   interest).   
  

While   the   CDC   Order   does   not   prevent   non-monetary   evictions,   EO   227   does   apply   and   
landlords   should   not   rely   on   the   CDC   Order   trumpheting   or   overuling   EO   227.   Accordingly,   
landlords   should   fully   consider   the   analysis   in   this   Memo   before   deciding   whether   to   file   a   
non-monetary   eviction   while   EO   227   is   in   effect.   
  

YOU   MUST   NOTIFY   US   IF   YOU   RECEIVE   A   DECLARATION     
  

If   you   do   file   an   eviction   case   and   at   any   point   in   time   during   the   processing   of   the   case  
you   receive   a   Declaration   from   your   tenant   in   the   case,   you   must   notify   us   immediately.    Thus,   if   
you   file   cases   while   the   CDC   Order   or   EO   227   is   in   effect,   you   must   always   be   aware   of   this   
significant   responsibility   on   your   part.    Both   you   and   we   have   a   duty   to   notify   the   Court   of   this   
fact.    TS   accomplishes   this   by   filing   a   Notification   of   Receipt   of   Declaration   with   the   Court.    Any   
point   in   time   means   any   point   up   to   and   including   the   date   a   writ   of   restitution   is   executed.    For   
example,   you   have   a   judgment   for   possession,   a   writ   of   restitution   has   been   issued,   and   the   
sheriff   is   scheduled   to   physically   remove   the   tenant   on   the   28th.    On   the   27th,   the   tenant   
delivers   a   Declaration   to   you.   You   must   notify   us   so   that   we   can   notify   the   Court,   and   the   issue   
can   be   determined   by   the   Court.    If   you   fail   to   notify   us   and   the   tenant   is   physically   moved   out   by   
the   sheriff,   you   are   subjected   to   the   penalties   in   the   CDC   Order   and   may   face   liability   for   
wrongful   eviction   if   the   tenant   turns   out   to   be   a   covered   person   as   defined   by   the   Order.    The   
definition   of   eviction   in   the   CDC   Order   is   not   clear   but   there   can   be   no   doubt   that   the   physical   
removal   of   a   tenant   that   is   a   covered   person   is   prohibited   by   both   the   CDC   Order   and   EO   227.   
  
  
  
  

RECOMMENDATIONS   
  

Comply   with   EO   223.    Executive   Order   D   2020   223   requires   landlords   to   provide   a   copy   
of   the   CDC   Order,   Declaration   in   English   and   Spanish,   and   the   DOLA   Letter   to   a   tenant   before   
filing   or   initiating   an   eviction.   These   documents   are   available   on   our   website.     
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Proactively   attempt   to   communicate   with   your   tenants   and   enter   payment   agreements.   
Nothing   in   these   Orders   prevent   the   landlords   from   dialoguing   with   their   tenants   about   what   their   
intentions   are   with   regard   to   paying   rent.   In   fact,   the   Order   clearly   states   that   tenants   are   still   
obligated   to   pay   rent.   Payment   plans   are   certainly   an   option   to   continue   to   keep   on   the   table   for   
resolving   outstanding   balances.   There   are   multiple   programs   available   at   the   State   level   to   
provide   additional   financial   support   to   landlords   and   tenants.   
  

WHETHER   TO   FILE   OR   NOT   TO   FILE   
  

We   cannot   provide   a   one   size   fits   all   recommendation   whether   to   file   eviction   cases   
while   EO   227   is   in   effect.    If   the   tenant   has   provided   you   with   a   Declaration   invoking   the   
protections   under   the   EO   227   and/or   the   CDC   Order,   your   options   to   pursue   an   eviction   are   very   
limited   at   this   time   unless   you   have   strong   evidence   to   overcome   the   Declaration.   However,   
even   with   strong   evidence   there   is   a   possibility   that   the   Courts   may   stay   the   case   or   dismiss   it.   
If   you   do   decide   to   file,   we   will   advance   every   argument   in   support   of   your   right   to   file   and   
challenge   a   tenant's   Declaration.   But   to   be   clear,   while   the   EO   227   is   in   effect,   outcomes   remain   
uncertain   and   unpredictable.   We   also   know   that   not   all   landlords   are   in   the   same   position   and   
some   may   have   little   choice   because   they   face   desperate   circumstances.     
  

This   Memo   contains   our   best   and   most   up   to   date   analysis   of   EO   227.    The   situation   is   
highly   fluid.   Today’s   environment   could   be   different   tomorrow.    Some   have   rightly   characterized   
the   situation   as   highly   chaotic.    Accordingly,   only   you   can   decide   whether   you   want   to   file   
non-payment   cases   or   other   eviction   cases   in   this   landscape.    If   you   need   more   specific   advice   
or   want   to   have   an   individual   conversation   about   your   particular   situation,   we   are   always   here   
for   you.     
  
  
  
  
    
  
  

  
    

  
  
    
  
  
  

  
  


